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Wilful Misconduct — General Principles

S. 55(2)(a): “The insurer is not liable for any loss attributable to the wilful misconduct of
the assured..”

» Burden of proof — on underwriters

» Standard of proof — balance of probabilities commensurate with the seriousness of the
allegation

» Absence of smoking gun: Lord Sumner (The Arnus, 1924):

“Ships are not cast away out of lightness of heart or sheer animal spirits. There
must be some strong motive at work; and there is usually the hope of gain”

» But financial motive not enough - must look at all of the evidence

INCE &) | Hiemumona



Wilful Misconduct - Loss by Sinking

» Owners have initial burden of proving the operation of an insured peril
» “Perils of the seas”: MIA 1906, Rules of construction:

“The term “perils of the seas” refers only to fortuitous accidents or casualties of the

seas. It does not include the ordinary action of the winds and waves”

» Need to prove a fortuity: mere sinking beneath the waves is not evidence of a loss by

perils of the seas
Option: putting the assured to proof of a fortuity/traverse: The Popi M, The Marel
Alternative: positive plea of wilful misconduct

Barratry (The Michael) [Violent Theft, Piracy and Barratry exclusion]

v VWV V V

The positon of co-assureds (Samuel v Dumas)
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Wilful Misconduct - Loss by Fire

» Different dynamic: fortuity is not part of the definition of the peril of fire
» So, a deliberate fire is a covered peril — unless the assured connived at the fire

» Putting the assured to proof of a covered peril not therefore an option: a positive plea
of wilful misconduct is required

> Position of co-assureds (Slattery v Mance)
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Wilful Misconduct - Loss by Fire Followed by Sinking

> Interesting scenario because it brings into play both of the above dynamics
» The assured has to prove a loss by insured peril
» Two possibilities:

» Vessel a CTL due to fire damage prior to sinking
» Vessel an ATL by perils of the seas (fortuitous water ingress caused by fire)

» Kastor Too: held that the vessel was a CTL due to fire damage; ATL due to sinking not
proved. Total loss recovered.

INCE &) | Hiemumona



Wilful Misconduct - Loss by Fire followed by Sinking
(continued)

» However, what would position have been if fire damage was not sufficient to render the
vessel a CTL? There would have been no recovery at all:

» Only a partial loss in respect of fire damage;

» However, the claim for the partial loss by fire would have “merged” into the actual
total loss (i.e. would have no independent life of its own);

» Because the assured had failed to prove the sinking was fortuitous, it could not
recover the ATL caused by sinking

» Things to focus on:
» Does the fire explain the sinking? Vessels are built to float!
» Does the cost of repairing the fire damage exceed the CTL trigger point?

» If the answer to both is “no”; the option of putting the assured to proof is open to
underwriters, and if they cannot prove the loss was fortuitous, they cannot recover
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Fraud — Legal Update

» S.12 Insurance Act 2015

» Statutory remedies in respect of fraudulent claims:
» S.12(1) underwriters not liable on the claim;

» S.12(2) underwriters entitled to recovery of sums already paid in respect of the
claim

» S.12(3) underwriters can terminate the contract from the date of the fraudulent
event

> No definition of “fraudulent claim”:
> Deliberate loss/no loss
» Fraudulent exaggeration

» Dishonestly pursued claims? (Versloot Dredging v HDI Gerling (the DC
Merwestone)?
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Fraud — legal update
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Questions?
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