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Salvors have a duty under Lloyd’s Form and The Salvage Convention 1989 to use their “best endeavours” to recover property and protect the environment.  For most of the long history of salvage, the focus was on saving ships and cargoes.  Priorities are different today.  The emphasis now is on pollution prevention.  Our primary aim is to keep the pollutant in the ship. 
Since 1994, when the International Salvage Union (ISU) commenced its annual Pollution Prevention Survey, salvors have recovered over 11.7 million tonnes of oils, chemicals and other pollutants from over 2,400 casualties.

ISU salvors are equally effective in the property recovery role.  In this area the ISU began to compile annual statistics in 1978.  In the period 1978-04 ISU salvors performed nearly 5,000 salvage services. Just over half were provided under the Lloyd’s Form no cure – no pay contract.  

Pollution prevention is the dominant concern and the spill threat has led to a proliferation of misguided regulatory policies.  Some of these policies have an adverse impact on the salvor’s ability to do the job.  This is nothing new.  We have seen it before.  In the late 1970s, for example, governments were faced with a spate of major tanker accidents and became increasingly interventionist.  They began to order casualties away from their coasts.  In some cases, they ordered the scuttling of tankers - so robbing the salvor of the opportunity to exercise his “best endeavours”.

More recent misguided policies include the denial of a place of refuge.  In the case of the Prestige, the decision to deny refuge was taken against the salvor’s advice. The result was the total loss of ship and cargo and a catastrophic spill costing over USD 1 billion.  Denial of refuge often puts lives and the environment at greater risk.

One can only hope that the lessons of the Prestige have been taken on board by politicians and regulators.  Unfortunately, however, the Spanish have lost the plot completely.  As far as the Prestige is concerned, they remain in denial.

Towards more effective salvage
This paper considers a range of issues which influence the delivery of marine emergency response services.  One such issue is the rapid evolution of ship design. Larger and more complex vessels require new salvage strategies.

It is forecast that over 90 per cent of general cargo will be containerised by 2010.  The world fleet of 2,600 fully cellular containerships totals 53 million GT – 10 per cent of all merchant tonnage.  Containerships pose special challenges for the salvor.

The marked bow flare of this ship type has led to many structural failures, due to excessive wave loads.  Heavy rolling in following seas (parametric rolling) can capsize a container vessel.  The obvious counter, turning the vessel into the seas, is also potentially dangerous. New research suggests that parametric rolling can also develop when heading into the seas.

Containership fires are always problematical. There may be dangers from hazardous chemicals.  The practice of cargo misdeclaration is always a concern.  A deep-seated fire in a container stack means that access will be very difficult.  Even when the main fires are extinguished, many smouldering containers have to be dealt with.  Refloating a large containership is also challenging.  It can be time-consuming, due to the sheer number of containers involved and the demanding lifting heights and outreach required from cranes.  The time required to perform a part-discharge can have a severe impact on cargo values.

In the tanker sector, double-hulled vessels require new salvage tactics.  International Maritime Organization (IMO) statistics suggest that spills occur in 25 per cent of collisions involving double-hulled vessels.  In around 16 per cent of collision cases, the upper deck above the cargo tank may be breached and fire may start.  Oil can then flow down into the empty double sides, spreading the fire.

There are also explosion risks arising from the fact that the double-hulled ballast space is not inerted.  If an explosion occurs in the double bottom, it will expand forward and aft, rather than sideways and up the narrow double sides – blowing into the pumproom or engineroom.

Stability is another concern.  There are many instances of double-hulled tankers losing stability during simultaneous cargo discharge/ballasting. The sudden list rips away the cargo hoses.  The most common cause is under-estimation of free surface effects.

Salvors have new strategies and equipment to meet these challenges. The latter includes new systems for firefighting and the preparation of casualties for cargo transfer.  Effective casualty response also requires more than the right equipment. It also requires good cooperation between salvor, vessel owner and shore authorities.

The owner is obliged under The Salvage Convention to provide the salvor with certain essential information, including the ship’s drawings and the cargo manifest.  Much more can be achieved, however, by close cooperation during the early stages of the response. For example, the Salvage Master uses the time taken to get to the scene to familiarise himself with the casualty and talk to the Master. He may give advice which, if followed, will lead to an immediate improvement in the casualty’s situation and, secondly, make the ship more “salvage-friendly”.

As for the authorities ashore, the Salvage Master dealing with the immediate problem - such as a fire - must also find the time to look ahead, to the point in the operation when a place of refuge may be required. The Salvage Master may be looking to perform a ship-to-ship transfer in relatively safe conditions.  He must identify a suitable haven and begin to assemble the case for permission to enter.

Dealing with a major casualty threatening catastrophic pollution requires a wide range of technical support.  This may involve local salvage partners, the owner’s technical team and a number of specialists in areas such as explosion and hazchem risks, firefighting and pollution control.  Classification societies also provide valuable technical back-up.  Many owners have emergency contracts with Class, for support in areas such as damage stability.  Information from Class can be very useful when preparing the Salvage Plan.  At the same time, sitting at a computer in an office is very different from standing on the main deck of a listing crude carrier, rolling in heavy seas.  Nevertheless, input from Class gives the salvage team’s naval architect an early appreciation of the casualty’s status and how this could change over certain scenarios.  In other words, it allows the Salvage Master to make a more informed first assessment of the limits of the possible.  He must then take his decisions on the basis of operational realities.

Lloyd’s Form and SCOPIC
Of the 4,987 salvage services performed by ISU salvors in the 1978-04 period, 2,644 were carried out under Lloyd’s Form - still the most frequently used contract form.

There are many misconceptions about Lloyd’s Form, including the firmly entrenched but entirely false belief that it is expensive.  On the contrary, the contract offers real value for money in a major emergency.  Firstly, when Lloyd’s Form is agreed, the responsibility for a successful outcome passes to the salvor.  Subsequently, most Lloyd’s Form cases are settled amicably, without recourse to arbitration.  If the parties do fail to settle, they can have confidence in a long-established, impartial arbitration system. 

Lloyd’s Form is a contract purpose-designed for immediate response in an emergency.  Commercial considerations are deferred, in the interests of rapid intervention.  Many salvage services are provided under alternative arrangements, but the more serious cases require Lloyd’s Form or a similar contract.  Lloyd’s Form operations tend to have a distinct “profile” and often involve a significant threat of pollution.

When a case goes to arbitration, the Salvage Award is arrived at following an assessment based on 10 criteria.  This process is inherently fair to all sides. In the final analysis, the reward matches the service provided – although this applies more to property recovery that it does to pollution prevention.  Regarding the latter, the salvor’s reward is capped by “salved value” (ie. the value of the property recovered).

During 1999 a new salvage “Safety Net” was introduced.  The purpose of the new SCOPIC clause was to encourage salvors to respond to all casualties, even the low value or high risk cases.  SCOPIC was agreed by salvors, shipowners, P&I Clubs, and property interests. It is a more viable alternative to Article 14 Special Compensation, a regime introduced some years ago by The Salvage Convention.

The salvor working under Lloyd’s Form may invoke SCOPIC at any time (if the clause is incorporated into the contract).  He is then remunerated according to pre-agreed rates for personnel, vessels and equipment.  All parties to SCOPIC regard this clause as a success.  It applies in around one in five cases.  From 1999 to early 2005, there were 525 Lloyd’s Form cases. SCOPIC was invoked in 104 of these cases. Only five SCOPIC cases went to arbitration, reflecting the clause’s high degree of financial transparency.

SCOPIC has met the P&I Clubs’ need for greater involvement in the salvage process. The Clubs have responsibility for paying Special Compensation.  These considerations led to the introduction of the SCR, or Special Casualty Representative. He monitors the salvage and must report to all parties if he disagrees with any decision taken by the Salvage Master, who remains in command of the operation.

SCOPIC is by no means free of problems, most of which relate to differing interpretations of the clause and its application. These tend to be resolved on a case by case basis. The only area of difficulty overall concerns the review of rates. These remained unchanged from 1999 to 2005.  Efforts are continuing to find a permanent solution to this problem of review.  The recent discussions focus on rates for personnel, but a new study is looking at equipment costs.  

The ISU takes the view that SCOPIC’s foundation rests on the application of profitable and encouraging rates (and that this should apply before the application of the 25 per cent bonus provided for under SCOPIC).

Barriers to effective response
Salvors have an impressive track record in property recovery and pollution prevention.  They are innovative when confronted with new challenges.  In addition, authorities ashore are increasingly wary of cheap solutions which may have disastrous consequences if things go wrong.  The professionalism of the ISU salvor is a comfort to shore authorities.

In the United States, regulators recently introduced 13 criteria defining the professional salvor.  In another move, the American Salvage Association has adopted a Code for the safe performance of salvage.  The ISU, as a whole, has since adopted similar measures.

Unfortunately, disturbing new developments are damaging our ability to respond to marine casualties.  These developments include the rapid spread of criminalisation.  Zero tolerance of pollution is creating a blame culture. It is all too easy to target those whose only “crime” is to be present when an accident occurs.  This also applies to the salvor, who is the front-line responder.

In the Tasman Spirit case, Pakistani authorities detained Salvage Master Nicolas Pappas. They ignored the fact that he didn’t arrive on-scene until a month after the accident occurred!  In September 2004 the ISU declared that it will oppose working in any jurisdiction detaining salvage personnel without just cause.

Aggressive behaviour on the part of Coastal States is counter-productive. It actually increases the risk of a catastrophic spill.  This issue also has consequences for property owners and insurers.  Fear of detention or seizure of assets can delay a salvage response.  Indeed, a salvor might well refuse to work in a jurisdiction with a reputation for extreme behaviour. 

The salvor has every reason to be cautious.  The IMO’s Bunker Spills Convention offers no immunity for the salvor – despite the fact that most salvage operations now begin with the removal of bunkers.  When the convention was adopted some IMO governments openly admitted that they wanted to retain the right to prosecute the salvor, should a spill result during salvage.  In turn, the salvor should be cautious when accepting work in these jurisdictions. 

A more prescriptive future
Governments are becoming more involved in salvage as they fear the high financial and political penalties of catastrophic spills.  Such events are increasingly rare.  There were over 20 significant spills annually in the 1970s but this has fallen to four or five a year in the current decade.  More regulation is unlikely to achieve further improvement.  We have entered the realm of diminishing returns. The risks of human error and the natural perils of the sea are ever-present.  This is why shore authorities focus on the salvor, who is the last line of defence.

The salvor, meanwhile, will continue to argue for the Best Environmental Option - which is to keep the pollutant in the ship.  The ISU remains concerned, however, that the salvor could lose the freedom of action required to do the job.  Criminalisation is a serious worry.  Salvors have a responsibility to recover property and protect the environment. They also, however, have responsibilities towards their employees, who may be detained by a hostile jurisdiction.

Looking to the future, the salvor can expect to work in a more prescribed climate. OPA 90 measures in the United States represent one possible model of the future.  OPA 90 was designed originally to deter polluters.  The operational focus was on clean-up.  Tanker owners were required to pre-contract with OSROs, or Oil Spill Removal Organisations.  Later, this requirement to pre-contract was extended to salvors recognised as satisfying the US Coast Guard’s 13 criteria defining the professional contractor.

It has now been decided to extend these regulatory requirements to non-tankers.  These rules have yet to be finalised.  In the interim, the owners of non-tankers were required to have USCG–approved Vessel Response Plans in place by this August.  Vessels with a fuel capacity of over 2,500 barrels must have a plan stating that a pre-contract is in place to deal with a worst case discharge.  These authorisations allow non-tankers to continue to operate in US waters.

In another regulatory move, new US requirements for salvage are in prospect. They will cover specific tasks, such as firefighting and emergency lightering.  These developments all reflect an accelerating trend towards fully integrated salvage and spill response.

ISU salvors working in US waters have responded by developing new OPA 90 compliance services.  In some cases, this has led to new partnerships between salvors and OSROs, to offer integrated response.  The spread of this approach into other areas of the world could eventually lead to new international regulatory requirements.  However, this is not the only possible future for salvage.  Another possibility is the approach widely adopted today in North West Europe, where working partnerships have been forged between governments and salvors.  One result has been the expansion of “standby salvage”.  Typically, this provides for the guaranteed availability of powerful ETVs, or Emergency Towing Vessels.

Looking ahead, it is also a possibility that governments supporting the ETV strategy might also support mandatory pre-contracts, on the grounds that this provides “defence in depth”.

A third and more negative model is provided by Spain and, to some extent, Canada, France and a number of other countries.  These Coastal States are legitimising the criminalisation of marine accidents. They favour draconian penalties for polluters, regardless of fault.  Some are now attempting to spread their views within the IMO and they have achieved some early success.  One example is the joint paper from Spain and Mexico which prompted the IMO to agree to amend MARPOL. The idea here is to give Coastal States more powers to control ship-to-ship transfers beyond their territorial waters.  The ISU has warned that these powers will be abused.  They are likely to be used to justify the rejection of legitimate requests for shelter for ship casualties. 

Conclusion
There will always be a need for effective salvage services. Salvage success is now judged in terms of pollution prevention, rather then property recovery. This is likely to continue. The fear of high-cost spill events will almost certainly produce a more prescriptive working environment for salvors. 

The warning signs are there for all to see.  The European Parliament pushed aside industry views and supported the criminalisation of marine accidents.   The IMO has been taken in by the STS proposals from Spain and Mexico.  Canada has introduced new laws providing for criminalisation.  France has a new regime allowing draconian penalties for pollution.  Salvors will fight for their freedom of action, but they will not succeed without active help from shipowners, insurers and other interested parties.
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