INTERNATIONAL MARINE CLAIMS CONFERENCE

DUBLIN, IRELAND – SEPTEMBER 30, 2004

THE AMERICAN HULL INSURANCE MARKET

CLAIMS SETTLEMENTS AND MARKET PRACTICE

By Brian J. Sales

Vice President – Claims Manager

American Hull Insurance Syndicate

Ladies and Gentlemen:

I would like to thank Charlotte Warr and Ann Waite for inviting me to speak here today and would like to congratulate them along with the other members of their committee for putting together the First International Marine Claims Conference dedicated to marine claims professionals. The theme of this conference is Communication and I believe, as I’m sure many of you will agree, that the success of the many principles and practices that we will discuss at this conference is dependant upon effective Communication.

The claims settling methods described today will be based on my experience in handling Bluewater Hull claims for over 24 years and most recently in my position as Vice President and Claims Manager for The American Hull Insurance Syndicate. Before I begin, I would like to offer a short disclaimer, in the event that anything I have written and/or say today is used against me at a later date. It’s something that was told to me when I first started in the business and it’s as true today as it was then. Each Claim Stands On Its Own Merits. While many claims may be similar, no two are exactly alike; each one has its own uniqueness.
Claims settlement principles and practices are reasonably well established and under the standard forms of policies on hull and machinery are pretty much the same on both sides of the Atlantic.  After all, the adjustments are based on the same or similar principles and practices which are almost universally recognized. Average Adjusters are mindful of the fact that the adjustments that they prepare may make their way to underwriters in markets all over the world. The fact that many fleets divide their coverage between markets makes this similarity of treatment essential as a practical necessity.  
The claims settlement process begins with notice to insurers. When an accident has occurred, it is essential that prompt notice be given to underwriters along with all available information. The purpose of this notice is to enable underwriters to respond accordingly and in real time to the accident. Typically, this notice will come from the insurance broker. The individual within the brokers claims/adjusting department may or may not be an average adjuster, however, they frequently arrange for surveys, assemble claims documents and generally act as the liaison between the assured and underwriter.  Notice of a loss can also come from the surveyor, adjuster, assured and sometimes through the news media. In today’s day and age, notice comes to underwriters in many forms; mail, fax, e-mail, and phone. During emergencies and outside of working hours our claims examiners can be contacted via cell phone and additional information can then be sent to them via e-mail. The loss lead, should be in contact as necessary with the broker, surveyor, adjuster and attorney in order to maintain a constant flow of information regarding the claim.

At the Syndicate when reports of accidents reach our claims department, individual files are prepared and a claim number assigned. Our claims staff verifies coverage under the appropriate policy based on the information reported. A claim form is completed with appropriate coded information showing, among other things, the vessel and assured name, the date and nature of the loss, the policy number and policy period along with an estimate of the potential claim. Additionally, the following data is also captured and entered onto our computer system where it forms part of the database available for claims and underwriting statistics:

Reported Date

Discovered Date

Coverage Code

Cause Code

Damage Code

Operating Status

Location Code

Suit Filed

Loss Lead

AHIS Claims Examiner

AHIS % of risk

Deductible

Payment & Reserve Codes

File Status

Broker Code

Broker Contact

Broker Claim #

Surveyor Code

Surveyor Contact

Adjuster Code

Adjuster Contact

Attorney Code

Attorney Contact

Vessel Value

Vessel Type

Vessel Flag

Vessel Class

Vessel DWT

Vessel Year Built

Age of Vessel

Once the claim file is setup, we will send the broker a letter acknowledging the notice of loss and advising them of our claim number and the claims examiner assigned to the loss. To keep our reserves as accurate as possible, the estimate is revised as additional information comes in. Reports prepared by surveyors are our best source of information on estimated and actual repair costs in damage cases. In the case of collision liability claims, periodic reports from counsel will cause us to review the reserve for accuracy. Additionally, each open claim file is on a diary system where six months from the last activity in the claim file a letter is sent to the broker inquiring on the status of the claim. Finally, during each renewal all outstanding case reserves are reviewed as part of the process.

It is desirable for any damage that will give rise to a claim under the policy to be surveyed by underwriters’ surveyor as soon as possible to avoid any disputes later on in the claims process. Typically, the assured’s broker will arrange the appointment of the surveyor with the prior approval of the loss lead as to which surveyor will be used. However, the appointment could come from the assured, again with the loss lead’s approval or the appointment could be from the loss lead directly. For the most part, we use The Salvage Association to conduct surveys on behalf of underwriters, mainly because of their world wide presence and our long time working relationship. However, from time to time and as the situation dictates we will use other surveyors. The surveyor represents the underwriters’ eyes and ears in the field and normally they will provide some of the following services along with others as requested. They collect facts, statements and figures regarding the accident/damage. They survey the damage before and during the repair process and are available to provide assistance to the assured.  It is during this time, while they are on the scene, in the shipyard, or on the dry dock that any open issues should be discussed. If necessary the broker, adjuster and claims examiner should be included in the discussion to resolve the problem. Surveyors also approve repair bills as fair & reasonable and attributable to the accident along with the assured’s allegation as to the cause of the loss. Currently I’m working with The Salvage Association to develop some guidelines for the American Hull Insurance Syndicate to clarify assignments and expectations with the goal of providing better service to our assureds.

When the claim involves collision liability or salvage, the need to appoint attorneys and other experts becomes necessary to protect the interests of the assured and underwriters. In the selection of attorneys, I know that some companies maintain what are called Approved Lists, and while I can appreciate the need for this where a company has several offices in different locations, the reality is that most people have a select group of attorneys that they have developed a working relationship with and for the most part those are the only ones they will use. In cases where they need to seek local counsel, they usually take the advice of their usual attorney or another claims associate. It is in these cases where the approved list can slow down or impede the appointment process if the selected attorney is not on the approved list. At the Syndicate, we do not maintain an approved list and are free to appoint the best qualified individual for the job. 

Regardless of who actually contacts the attorney for the appointment the loss lead needs to be contacted for their approval. Appointments should be made by individual attorney rather than a law firm in general.  It is the individual within the firm using their specific skills and knowledge combined with the resources of their firm that will make your case.

Once the assignment has been made, a clear concise set of instructions needs to be given to counsel based on the circumstances of the loss. In addition to this, I know that some companies also have what are called Terms of Engagement and/or Service Level Agreements. Here again, while I can see the potential need for this with companies that have offices in multiple locations and are looking to maintain continuity within their organization, I believe that these engagement letters at times restrain the attorney from doing their job in the best interest of their client. My belief is that we are hiring a professional who has had many years of schooling and training and that they should be fully aware of what their job entails and what their responsibilities are to their client. If you need to provide your attorney with all these rules to follow and have to constantly look over their shoulder on all their work and expenses, then you probably have the wrong attorney. This gives rise to my Top Ten List:

The Top Ten Reasons You Know You Have Appointed The Wrong Attorney

10.
You have to constantly remind them to include you in the report distribution. 

9.
Experts are hired without your knowledge or approval.

8.
Their 20 page report, tells you about all the facts of the case that you provided to them, without giving you any recommendations.

7.
They have no supporting documentation for their settlement number – Probably, a number pulled out of the sky.

6.
Their 50 page report tells you everything about the recent deposition; however, you have no idea if that’s good news or bad news.

5.
You don’t receive a report from them until the case has been settled – Of course, their bill is included with the report.

4.
You’re billed for a 26 hour day – and then billed more to correct the problem.

3.
They are unable to tell you anything about the merits of your case, however, as the consummate optimist that they are, no matter how bad things look, you still should continue.

2. 
At times, it appears as though they are working for the other side.

And the number one reason you know you’ve hired the wrong attorney.

1. 
They just can’t seem to remember who you are.

All kidding aside, those individuals that we have worked with over the years already know what our expectations are and need only be given instructions on the specific case. For those attorneys that we may be working with for the first time a brief overview of our expectations in addition to instructions on the case would be in order. Simply stated those expectations or guidelines, if you will, should consist of some of the following elements:

· Acknowledgement of the assignment and contact with the insured within 24 – 48 hours.

· The individual attorney appointed will be the one responsible for the case.

· Initial analysis with a proposed litigation plan within the first 30 – 45 days of receipt of the file. The analysis should include the following:

· A statement of the known facts and the law as applied to those facts.

· An outline of any additional investigation that must be completed

· An opinion as to the liability and value of the case

· Defenses which will be utilized

· A Plan for the resolution of the case which includes:

· Motions needed

· Interrogatories needed

· Depositions taken

· Experts needed

· Possibility of mediation or alternative dispute resolution

· Anticipated cost of defense

· Evaluation of opposing counsel and local trend in the venue

· Potential for contribution or subrogation

· Timetable to complete each item

· Upon receipt of the analysis and plan for defense, the claims examiner and attorney should discuss the terms proposed and reach a mutual agreement on how to proceed with the handling of the case.

· Ongoing regular communication is essential for all parties to fulfill their obligations to the insured.

· Any activity which falls outside the agreed upon plan must be discussed and agreed to by the claims examiner.

· Regardless of how the case is ultimately concluded, counsel will provide a closing report, which analyzes the outcome.

· Counsel will provide fair and accurate bills with sufficient description, so that the claims examiner will understand the charges.

· Statements for legal services must be itemized to show:

· Date of service rendered.

· Brief description of the service

· Time spent, per service detailed in hours and minutes. Minimum billable time should be no greater than one-tenth of an hour.

· Identity of the individual performing the service and the hourly rate charged.

· Itemized list of disbursements.

· A summary that includes the total time expended by each individual multiplied by the agreed upon hourly rate.

· The IRS identification number for counsel.

· Timing and frequency of the submission of bills should be agreed upon.

· If a conflict of interest is identified, counsel must notify the claims examiner.

The most important element for successful litigation management and successful client/counsel relationships which will result in a successful outcome is Communication – Clear, Concise and Frequent.
Once the attorney has had time to review the facts of the case, the claims examiner should have a discussion with them to outline the steps to be taken and get an estimate of the potential costs of litigation. This allows the claims examiner to set the appropriate loss reserve and gives them the ability to do a cost benefit analysis of the case in regard to settlement values. 

Many times, in the appointment of attorneys, we will work with the P&I club by using the same attorney to reduce the costs for both sides, providing there is no conflict of interests. Additionally, in the U.S. it is usually the P&I Club that will post security for salvage and collision liability, with underwriters providing counter security to the club for their proportionate share of the risk. Unfortunately, for the most part, that’s as far as the communication goes between the P&I club and underwriters. For many cases that works just fine, however, for the more difficult claims which will involve long and protracted settlement negotiations, more communication is recommended. After all both sides should be working for what’s in the best interests of the assured and active and timely communication will keep all sides keenly engaged and working for the common good.

When it comes to salvage contracts, it is worth mentioning that underwriters’ first preference would be for the assured to try to negotiate a salvage contract on a per diem or flat rate no cure no pay basis when ever the situation allows it, before signing an LOF. The cost savings to the assured and underwriters can be quite substantial.

The actual preparation of the claims in the form of an adjustment, are performed for the most part by average adjusters employed in the departments of insurance brokerage houses. The Average Adjuster is responsible for collecting all the proper documentation and presenting it in the form of an adjustment in accordance with policy conditions, the law, and adjusting rules of practice. Should the adjuster be uncertain of any portion of the claim during the preparation of the adjustment it is highly recommended that they contact the loss lead to discuss the situation prior to printing and issuing the formal adjustment. In this way, the adjuster and claims examiner can discuss the issue and request additional documentation in support of the claim with the goal of trying to avoid any problems or delays in the settlement process once the adjustment is issued. 

In preparing for this presentation I came across a book that I had read early in my career when the book was only in its second edition. Today, in its fifth edition the Marine Claims Handbook by N. Geoffrey Hudson and Jeff Allen, while geared towards the law and practice of the United Kingdom, is a very useful tool for anyone looking to get an overview of how marine claims are handled. I have included in my paper Part VII of the book, pages sixty-one through sixty-five, for your ready reference because it provides a fairly complete list of the many items a loss lead would be looking for in their examination of a claim.

Marine Claims Handbook - by N. Geoffrey Hudson and Jeff Allen, Fifth Edition

PART VII

Claims Presentation and Evidence

1. THE BURDEN OF PROOF

In all cases, whether the claim is presented upon a policy of marine insurance or is submitted in general average, the claimant has the burden of substantiating his claim. For a claim on a marine insurance policy, this means that the assured must produce evidence to show:

(a) That the loss or damage was caused by insured perils; and

(b) The extent of the claim

In cases of general average, it will be observed that Rule E of the York-Antwerp Rules requires a similar standard of proof that the loss or expense claimed is allowable in general average.

2. DOCUMENTS AND INFORMATION REQUIRED TO SUBSTANTIATE CLAIMS

The lists which follow, although not so comprehensive as to cover every possible circumstance, are intended to provide guidance to shipowners and their agents as to the documents that they will be required to submit in order to substantiate their claims in most instances of partial loss. List A sets out the documents and information generally required in cases involving repairs to a ship, and List B is for the additional documents which will be required when there is a claim for general average or salvage.

List A – Required in cases involving repairs to a ship

1. Deck and engine room log books, or extracts there from:

a. Covering the voyage on which the accident occurred from the commencement of loading until completion of discharge.

b. Covering the full period under repairs.

c. If the vessel was removed for repairs, covering the removal passage to repair port, and to the next port of loading after repairs.

2. a. Sea protest or ship’s declaration, if made together with account for the cost thereof.

b. Master’s/Chief Officer’s/Chief Engineer’s casualty or damage report, if relevant.

3. Reports of survey of the following surveyors at each port where survey is held or repairs effected:

a. Underwriters’ Surveyor (e.g. Lloyds Agents and/or Salvage Association).

b. Classification Society Surveyor

c. Owners’ Surveyor

d. Diver, if such examination made.

4. Accounts for fees and charges of the surveyors, as in 3 above.

5. Specifications and tenders where taken.

6. Shipyard accounts for:

a. All damage repairs.

b. Drydocking and general repair expenses

c. Tank cleaning and slop disposal (tankers)

d. All owners’ repairs effected concurrently with damage repairs, including scraping and painting bottom if affected.

7. If issued separately from survey report, Underwriters’ Surveyors’ letter in approval of repair bills.

8. Agents’ general accounts together with all supporting vouchers:

a. At all ports of repair.

b. If the vessel was removed for repairs, at the port from which removed, and at the next port of loading after repairs.

9. If not included in Agents general account, or if there be none, vouchers covering the following at repair ports:

a. Transporting the vessel to and from dry dock and/or repair berth, viz: Pilotage, towage, boatage and riggers, if incurred.

b. Compass adjusting on completion of repairs, if carried out

10. Vouchers for special payments made to the crew:

a. In connection with damage repairs.

b. For steaming and cleaning tanks and/or gas-freeing (tankers)

11. Subject to the conditions of the policies, details of the claims submitted for wages, maintenance and overtime of crew incurred on removal passage to repair port, in port for repairs, for tankers steaming and cleaning tanks at sea and, if the removal passage for repairs has been claimed, on the passage to the next port of loading after repairs:

a. Master’s portage bill/harbour wages account/crew list giving particulars of wages.

b. Pension and national insurance contributions, leave pay and subsistence, and other social charges etc. payable by the shipowners in addition to the basic wages.

c. A note of the daily rate of maintenance (officers and men separately, if at different rates).

d. Overtime sheets, giving detailed particulars of the work performed by each man and showing the hours worked and rates of pay, supported by receipts whenever possible.

12. Statement of the quantity of bunker fuels consumed (if daily consumptions not shown in engine room log book):

a. At ports of repair, for docking, undocking and on repairs.

b. During removal passages to repair port and to the next port of loading after repairs.

c. During periods at sea for steaming and cleaning tanks (tankers).

13. Vouchers for bunker fuels taken at the next subsequent bunkering after use, or, if vessel on time charter, off-hire statement evidencing the price at which time charters debited shipowners for the fuel so used.

14. Vouchers covering the cost of replacing any stores, equipment or spare parts:

a. Lost, destroyed or damaged beyond repair.

b. Used in connection with repairs.

c. Used for steaming and cleaning tanks (tankers).

15. When spare parts or equipment are specially ordered on account of damage. Accounts covering their transportation to the ship, insurance and reception at the port of repair.

16. Credit notes for the scrap value, or proceeds of sale, of old propellers, tailshafts and other parts condemned on account of damage.

17. In collision cases-

a. Full details and vouchers in support of any recovery made.

b. Receipt(s) for any amount(s) paid in respect of liability to the other ship, or to other third parties.

c. Accounts and receipts for any amounts paid as costs to third parties.

d. Account and receipt for own legal costs.

e. Account for bail fees and other costs giving guarantees to third parties

f. Debit note for any insurance effected on bail or guarantees.

g. Salvage Association account, if any, covering surveys effected “without prejudice” on the other ship.

18. Vouchers covering the cost of communication and other petty expenses in connection with the casualty or the damage repairs.

19. Account for fees and expenses of shipowners agents

20.       a. Dates of payment of all accounts

b. When any account is rendered in a currency other than that in which the claim is preferred, details of settlement in the currency of the claimant’s account, supported by bank advices or other evidence indicating the rate of exchange employed in the calculation.

21. Policies of insurance on ship

22. When required to evidence compliance with a warranty in the policies, class maintained certificate.

List B-Additional requirements in general average cases

23. Bill(s) of lading covering all cargo on board at the time of the general average act.

24. Manifest(s) covering all cargo on board at the time of the general average act.

25. Time and/or voyage charterparty or charterparties.

26. Agents’ general accounts together with all supporting vouchers at all ports of refuge.

27.        a.    Master’s portage bill for the voyage.

b.
 If not shown on portage bill, the wages of the Master and Radio Officer.

c.    Pension and national insurance contributions, leave pay and subsistence. And other social charges etc. payable by the shipowners in addition to the basic wages

d.   A note of the daily rate of maintenance (officers and men separately, if at different rates).

28. Overtime sheets, giving detailed particulars of the work performed by each man and showing the hours worked and rates of pay (supported by receipts whenever possible):

a. During periods of danger (e.g. whilst aground, fighting fire, etc.).

b. In effecting emergency repairs.

c. Bearing up for ports of refuge, whilst there, and regaining position

29. Statement of the quantity of bunker fuels consumed (if daily consumptions not shown in engine room log book).

a. During operations of refloating, pumping fighting fire, etc.

b. Bearing up for ports of refuge and regaining position therefrom.

c. Whilst at ports of refuge

30. Vouchers for bunker fuels taken at the next subsequent bunkering after use, or if vessel on time charter, off-hire statement(s) evidencing the price at which time charterers debited shipowners for the fuel consumed during the periods off hire.

31. In salvage cases:

a. Receipt(s) for the amount(s) paid in settlement of the salvors’ remuneration.

b. Receipt(s) (if separate from (a)) for the amount(s) paid in respect of salvors’ costs.

c. Receipt for Committee of Lloyd’s and arbitrators’ costs.

d. Account(s) and receipt(s) for legal charges incurred by the salved property.

e. Bail fee or other charges incurred for giving guarantee to the salvors.

f. Debit note in respect of any insurance effected on the salvage guarantee.

32. a.   Cover note and debit note for the premium of insurance on average disbursements if effected.

c. Cover notes and debit notes for any special insurances effected, e.g. on cargo whilst discharged ashore, for drydocking with cargo on board, etc.

33. Where surveyor(s) appointed in the general average interest, whether for ship or cargo:

a. Report(s) of survey

b. Account(s) for fees and charges of the surveyor(s).

34. General average security documents, viz:

a. Average bonds.

b. Underwriters’ guarantees.

c. If deposits taken, a list of deposits, with deposit receipt counterfoils and information as to the bank where deposits lodged.

d. Copies of the commercial invoices rendered to the receivers of cargo.

35. a.   Particulars of the value of any property on board belonging to parties other than the     shipowner and concerned in cargo.

b.   For container ships, particulars of the ownership and value of the containers on board, and evidence as to where insured.

36. Final freight account, showing the gross freight earned for the voyage and giving particulars of any freight pre-paid or advanced at the time of the general average act.

37. If at the time of the general average act any freight was at the risk of parties other than cargo:

a. Agents’ general accounts together with all supporting vouchers for any ports of call subsequent to the general average act, including ports of discharge.

b. If not included in such general accounts, vouchers covering the cost of discharging cargo at destination(s)

c. Details of the quantity of bunker fuels remaining on board:

i. At the time of the general average act.

ii. At the time of the final discharge of cargo.

d. Vouchers for any bunker fuels taken after the general average act and before final discharge of cargo.

38. Policies of insurance on:

a. Disbursements and/or increased value of ship.

b. Excess liabilities.

c. Freight (including any special voyage freight policies).

When the adjustment prepared by average adjusters is received, it is first checked against the policy for confirmation of such basic data as compliance with trading warranties and adequacy of payment orders.  If the payment orders are not correct, the average adjuster is informed right away, so that they can take remedial steps while the adjustment is being examined.
The claims examiner then begins to review the adjustment to make certain that the cause of the damage resulting in the claim has occurred from an insured peril, that the expenses charged to underwriters are properly allocated in accordance with accepted principles and practices, and that general policy conditions have been complied with.
Certain principles guide the claims examiners as they make their way through the adjustment. The most important is the endeavor to find in a presented claim a reasonable factual explanation of an accident that will bring the claim within the terms of the policy.  This method is sought to recognize the claim, not to avoid it. This positive approach to the examination of claims has been a long standing practice of The American Hull Insurance Syndicate.

This does not mean, however, that the Syndicate hands out blank checks. The claims examiners must also bear in mind they are trustees of their companies' money and the underwriters that follow them and must be guided by accepted principles and practices regulating the adjustment of claims.  Insofar as Particular Average claims are concerned, the principle of indemnity and the prac​tices relating to the concept of reasonable cost of repairs are uppermost. But, because expenses do not always fall neatly into categories of "covered" or "not covered," an element of judgment is often necessary, and we find that although we are, for example, inclined to give an assured the benefit of the doubt in border​line cases where he is actually out-of-pocket in respect of a large, non-recurring type of expense, we are just as inclined to advocate strict adherence to the con​cept of indemnity insofar as recurring supplementary items of claim are concerned. 
This leads to another principle guiding the examination of claims and that is consistency of method. The shipowner and the average adjuster should know what to expect from under​writers, at least as far as this is possible in a profession that is not an exact science. It is very disturbing for an average adjuster to inform a shipowner that a certain expense is recoverable, because an underwriter had responded for it in the past, only to have the underwriter turn it down the next time he sees it.  Con​versely, and perhaps even more embarrassing, is a situation where the average ad​juster informs his client that an expense is not recoverable, only to learn from his client that another shipowner recovered that same expense from the same underwriter.
This concept of consistency is important in the United States, because average adjusters are extremely precedent conscious.  So an odd expense paid by underwriters without comment becomes "chiseled in stone" and serves as a precedent, sometimes coming back to haunt the underwriter years later. The influence of precedent, and underwriters' responsibility in the matter, cannot be stated better than it was by a noted British average adjuster long ago (1891).  In Mr. D. J. Wilson's history of the British Association entitled "100 Years of the Association of Average Adjusters 1869-1969." reference is made to remarks by Mr. F.C. Danson. The passage reads:

".....Yes, the Allowances made by adjusters had increased but some of the blame for this must rest with underwriters them​selves. Bad examination of claims would bring bad adjustments, he said.  If underwriters passed and paid items for which they were not liable, they would have similar charges presented again.  Those adjusters who disallowed such charges could not escape the wrath of their clients, the shipowners, when other owners and adjusters succeeded in obtaining payment of such doubtful items, and it then became difficult for the original adjuster to exclude them on any subsequent occasion."
The claims examiner must, therefore, let the average adjuster know if they consider a certain item of claim improper. If for prac​tical reasons the payment is made anyway, it must be done "without prejudice." In this way, the shipowner and average adjuster know how to proceed in the future. Many people do not like the expression "without prejudice," but it is the only way an underwriter can give the assured the benefit of a doubt, or respond for small amounts which are questionable, without setting precedents that expand the scope of recoverable expenses beyond accepted limits.

The identity of the average adjuster who will be preparing the claim can become known to the claims examiner at any point in the claims process and for the most part, it will not make any difference as long as the claim has been presented in accordance with policy conditions, the law, and adjusting rules of practice. However, if the adjuster is dealing with an unusual claim or there are items that could cause concern, it is recommended that the adjuster contact the claims examiner as soon as possible to discuss any issues. It should be noted that The American Hull Insurance Syndicate will not pay an adjusting fee for any adjustment that was not prepared by a certified average adjuster
Mention should also be made of the fact that insofar as the American Hull Insurance Syndicate is concerned, the underwriting side of the house leaves the settlement of claims to the claims department. This, of course, strengthens the claim's manger's hand, but it must always be kept in mind that the Syndicate's reputation for fairness must be maintained.
After examination of the adjustment is completed, and any questions raised by the examiner have been satisfactorily answered, the claims examiner will advise the adjuster that the claim has been approved for payment; the claim is then returned to the claims staff with instructions for preparation of the check, draft or wire.  When a claim is paid, particular attention needs to be paid to the policy conditions and the loss payable clause with particular attention being given to mortgagees and their specific instructions. Failure to do so could result in underwriters having to pay the claim twice if claim funds were paid to the wrong party and they were unable to recover the funds. Underwriters in the U.S. only respond for their proportionate share of the risk. Once we are supplied with the proper documents, payments can be made in several ways to suit the assured’s needs, here are just a few examples:
· Paid to the broker, then the broker pays the assured.

· Paid to the adjuster, then the adjuster pays the assured.

· Sent to the broker payable to the assured, then the broker forwards it to the assured.

· Sent to the adjuster payable to the assured, then the adjuster forwards it to the assured.

· Paid directly to the assured with a cc to the broker or adjuster.

· Paid to an attorney for settlement of a salvage award or collision liability with a cc to the broker or adjuster.

So much for general claims settling procedures, now for a few mis​cellaneous comments.  

Over the years, I have noticed that there is not much, if anything written on the subject of Payment on Accounts (POA) and recently I have noticed that some of the concepts that were taught to me early in my career are starting to be forgotten, so I thought a brief discussion would be useful. The Marine Hull policy is a named perils policy of indemnity and the payment on account is not a policy condition, but merely an accommodation by underwriters to assist the shipowner when large claims occur.

The first step in approving a payment on account is the same as any other claim that is presented and that is to confirm that the cause of damage has occurred from an insured peril. This confirmation process means that the acceptance of the assured’s allegation as to the cause of loss is free of any problems and any questionable issues have been resolved. For once the POA is paid it would be extremely difficult if not impossible to go back to the assured and say I don’t think you have a claim Mr. Shipowner, not to say the least of how embarrassing it would be.

Typically the POA should be for 90 percent of the repair amount less the appropriate deductible, and should only be for the pure repair and not any of the other miscellaneous expenses, otherwise it starts to become a partial PA claim, but adjusters are always pushing the envelop on these criteria. As always, repair costs should be approved by underwriters’ surveyor as being fair and reasonable and attributable to the loss.

Sometimes payment on accounts can be in the form of progress payments to the repair yard. In these instances, underwriters should only advance those amounts for repairs that have been completed on the vessel and should not pay for parts or supplies ordered. Otherwise, you run the risk of paying for something that may not be covered in the event that something else happens to the vessel while it is under repair. Payment on accounts can also be for large salvage awards or collision liability claims especially when the damage repair will be large as well.

Several years ago, I went through a process with my claims staff to determine what makes up good claims service. At that time, we compiled a list of items and then categorized and prioritized them, after which we rated ourselves on how we were doing in each of these areas. I thought it would be worthwhile to include in this paper as a useful tool that others might want to use or expand on.

The Elements of Good Claims Service

1. Prompt Service

· Setting up of Claims

· Handling of Mail/Correspondence

· Availability of Files

· Acknowledgement of claims

· Timely questions

· Prompt Responses 

· Prompt payments

2. Staff Responsibilities

· Honesty

· Fairness

· Negotiable, open to discussion

· Cooperation

· Ability to make decisions

· Good Negotiator

· Consistency

· Accuracy

· Leadership

· Attitude

3. Knowledge of Claims

· Good Claims handling skills

· Knowledge of the business

· Knowledge of the Policy

· Knowledge of the Assured

· Knowledge of Adjusting Principles and Practices

4. Communication

· Availability

· Courteous Service

· Rapport with Underwriters

· Ask Good Questions

· Clear Instructions

· Good Outside Relationships (Brokers, Adjusters, Assureds, Surveyors, Attorneys, Etc.)

5. Financial Strength/ Leadership
We all know that claims or portions of them are not always “black or white” but often take on shades of grey. This leads to a tactic where the broker or average adjuster, in their quest to get the assureds claims paid, convinces one market to pay and then use that payment to induce the other markets to do likewise. Clearly, this can be irritating to the underwriter who is not convinced of the soundness of the claim. This is where communication amongst markets, especially when there are co-leads, would be beneficial to all the parties concerned and we could change the divide and conquer theory into a strength in numbers theory. Seriously, a discussion amongst the underwriters about any issues with the claim should lead to an amicable resolution. In cases where there is only one lead, the followers should not put the lead in that position, they should adhere to the following clause in the policy, and at the very least, they should contact the lead before doing anything.

Clearly, there are many individuals involved in the claims settlement process and while they are all working to provide the best service to the assured with the common goal of maximizing the assureds recovery under the policy, it is inevitable that there will be disagreements from time to time as to what the maximum recovery should be. Opposing views are sometimes expressed with some vigor, and while I will not say that all disputes are settled to the equal satisfaction of all parties, the fact that so many are, and that the overwhelming number of cases submitted are settled with no dispute at all, are tributes to those generations of claims examiners who, sometimes with the help of the courts, were largely responsible for molding the principles and practices that guide us today. However, it is incumbent upon each of us to insure that those principles and practices are passed on to future generations.  
Communication is the Key!!
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