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PART I

BAD FAITH
INTRODUCTION
Lack of communication or miscommunication with respect to the handling of a claim, whether it be a first party claim on the policy, or a third party claim against the insured, can lead to a separate claim for bad faith against an insurer which, in most instances, carry with it punitive damages.   The term Abad faith@ is generally understood to arise when an insurer does not act fairly and honestly  toward its insured with due regard for its insured=s interest.  One of the purposes of this paper is to provide you with an overview of the general issues pertaining to first party and third party bad faith claims.

This paper also seeks to present an overview of the special tripartite relationship that arises when the insurer appoints an attorney to defend its insured and provide a red flag as to the potential consequences of that relationship.  Ethical breaches by the appointed attorney can lead to the imposition of bad faith against the insurer.  

In the United States, issues pertaining to bad faith claims against an insurer are generally governed by the individual laws of each of the 50 states.  It is not possible within the confines of this paper to provide an in-depth study on bad faith claims as it pertains to each state.   Since the elements and consequences of bad faith can vary from state to state, the laws of the particular state where the claim arises should be consulted in the first instance.   

In the first party bad faith situation, the insured is usually trying to collect for a claim made under the policy and the insurer has either denied coverage or otherwise attempted to limit coverage or the amount of recovery.  In that instance, the courts generally hold that the relationship between the insured and the insurer is adversarial and that they are in a creditor-debtor type relationship.  

In the third party bad faith situation, the insurance contract provides for the insurer to defend the insured and, as a result, the insurer usually has complete control of the litigation and the settlement of claims.  In that situation, the courts generally hold that the insurer has a fiduciary relationship with its insured.  

It is the difference between these two types of relationships that determines how first party and third party bad faith claims are treated by the courts in determining the nature and extent of the insurer=s liability and the types of damages recoverable by the insured. Whether an insurer is found to have committed bad faith is decided by the triers of the fact, usually a jury.

FIRST PARTY BAD FAITH CLAIMS
First party bad faith issues arise from a claim by the insured against the insurer for coverage under the contract of insurance, where the insurer has either denied coverage outright or has sought to limit coverage or the amount of the insured=s recovery under the contract.  A first party bad faith claim can arise by statute, judicially created as common law, or a combination of both, depending upon the state.  A condition precedent to a bad faith action is that the insured must first prevail against the insurer on the contract action.  
First party bad faith claims are a relatively new concept.  California led the way in 1973 in the case of Gruenberg v. Aetna Ins. Co., 510 P.2d 1032 (Ca. 1973).  In 1982, Florida enacted its first party bad faith statute, F.S. ' 624.155.  Prior to that, Florida had no recognized cause of action for first party bad faith.

The determination of whether the insurer acted fairly and honestly toward its insured with due regard for the insured=s interest, in the context of a first party bad faith claim, includes consideration of:

1)
Efforts or measures taken by the insurer to resolve a coverage dispute promptly or so as to limit any potential for prejudice to the insured;

2)
The substance of the coverage dispute or weight of legal authority on the coverage issue;

3)
The insurer=s diligence and fairness in investigating the facts pertinent to coverage.

What events can occur that could give rise to a first party bad faith action?   First of all, there has to be a refusal to pay a claim, whether in whole or in part.  All states recognize that the tort of bad faith is an intentional one.  However, refusal  to pay a claim based on a reasonable interpretation of the insurance contract is not necessarily bad faith.  Some states apply the fairly debatable standard, i.e., if at least one of the reasons for coverage denied is arguable, then there is no bad faith.   Under the fairly debatable standard, the insured must show the absence of a reasonable basis for the insurer=s denying the policy benefits.  The fairly debatable standard is not applied throughout the United States. 

Unreasonable delay in making payment can lead to a finding of bad faith, although such payment can mitigate the amount of damages awarded.   Not trying to settle the claim, when all things considered it should have been settled, can also result in a finding of bad faith.

Most states have adopted some version of the model legislation proposed by the National Association of Insurance Commissioners concerning unfair and deceptive trade practices, which deal in part with claims settlement practices.  This type of statute is not necessarily a bad faith statute.  However, in some states such as Florida, the statute is incorporated into the bad faith statute.  Bad faith can then be established by showing a violation of claims settlement practices provisions.  These statutes typically provide that unfair claim settlement practices include committing or performing with such frequency as to indicate a general business practice, any of the following:

a)
 Failing to adopt and implement standards for the proper investigation of  claims;

b) 
Misrepresenting pertinent facts or insurance policy provisions relating to coverages at 
issue;

c) 
Failing to acknowledge or act promptly upon communication with respect to claims;

d) 
Denying claims without conducting reasonable investigations based upon available information;

e) 
Failing to affirm or deny full or partial coverage of claims and, as to partial coverage, the dollar amount or extent of coverage, or failing to provide a written statement that the claim is being investigated, upon the written request of the insured within 30 days after proof-of-loss statements have been completed; 

f) 
Failing to promptly provide a reasonable explanation in writing to the insured of the basis in the insurance policy, in relation to the facts or applicable law, for denial of a claim or for the offer of a compromise settlement;

g) 
Failing to promptly notify the insured of any additional information  necessary for the processing of the claim; or 

h) 
Failing to clearly explain the nature of the requested information and the reasons why such information is necessary.  

Typically, as a condition precedent to bringing an action under this type of  statute, written Notice of Violation must be provided to the Department of Insurance, as well as to the insurer.  The insurer has 60 days to respond.  If within that 60 days there is a payment of the underlying claim, then a bad faith action cannot be instituted.  

Generally speaking, litigation tactics employed in the defense of the insured=s claim on the policy are irrelevant and inadmissible as evidence of the insurer=s bad faith denial or handling of that claim.  However, some states hold that there is a continuing duty of good faith in the defense of the first party contract action.  In other words, the insurer=s attorney=s conduct of the defense against the insured=s breach of contract action can be evidence of bad faith.    White v. Western Title Insurance, 710 P.2d 309 (Ca. 1985).

DAMAGES ALLOWED IN FIRST PARTY BAD FAITH CLAIMS
The states vary as to whether first party bad faith is based on breach of contract or tort.  In contract, compensatory damages must ordinarily be within the reasonable contemplation of the parties.  Not so in tort, where the insured can recover all damages proximately caused by insurer=s conduct, regardless of whether they were reasonably contemplated by the insurer.

Compensatory damages can also include attorney=s fees, pre-judgment interest, and court costs.  Some states also allow recovery of any economic losses that can be directly shown to have arisen from the insurer=s conduct.  For example, an insured who was not timely paid under the policy could recover additional consequential damages arising from that delay.   Some states further allow the recovery of damages for mental pain and suffering but, in that instance, there must be a showing that the insurer=s conduct is so gross and extreme as to amount to an independent tort.

Generally speaking, the award of punitive damages is not permitted in a breach of a contract action, unless the breach is accompanied by some intentional wrong, insult, abuse or gross negligence that amounts to an independent tort.   Under Florida=s claims procedures statute, punitive damages in a first party action are generally not allowed unless there is a showing that the action which gave rise to the violation occurred with such frequency as to indicate a general business practice, and these acts are:

a)
Willful, wanton, and malicious; 

b) 
In reckless disregard for the rights of the insured.

THIRD PARTY BAD FAITH CLAIMS
A third party bad faith action can be brought by either the insured or the judgment creditor.  This claim usually arises when a claimant obtains a judgment against the insured for an amount in excess of the policy limits.  

The claim arises from:

a)
Failing to inform the claimant of the policy limits;

b) 
Failing to inform the insured of claimant=s settlement demands;

c) 
Failing to provide an offer of settlement in a case where severe injuries occurred and liability was clear;

d) 
Failing to advise the insured as to the probable outcome of litigation;

e) 
Failing to warn the assured of a possibility of an excess judgment;

f) 
Failing to advise the assured of any steps they might take to avoid an excess judgment;

g) 
Failing to exercise due care in the investigation, evaluation and settlement of the claim.

The insurer=s duty of good faith with respect to third party claims has been defined in Florida as follows:

An insurer, in handling the defense of claims against its insured, has a duty to use the same degree of care and diligence as a person of ordinary care and prudence should exercise in the management of his own business.  Boston Old Colony Ins.  Co. v. Gutierrez, 386 So.2d 783 (Fla. 1980), cert. den. 450 U.S. 922 (1981).  Excess liability does not automatically follow from refusing a policy limits demand.

DAMAGES ALLOWED IN THIRD PARTY CLAIMS
The recoverable damages in a third party bad faith claim can include: the amount of the entire judgment entered against the insured, with interest and costs; economic losses and emotional distress sustained by the insured as a result of the insurer=s bad faith; attorney=s fees incurred by the insured in the underlying lawsuit if the insurer did not provide a defense to the insured; and punitive damages.  

CONCLUSION
This has been an overview of the legal theory encompassed in bad faith litigation.  Bad faith in the United States is a major concern to insurers.  Miscommunication or lack of communication with the insured and counsel is a primary cause of bad faith litigation. 

PART II
THE TRIPARTITE RELATIONSHIP
INTRODUCTION
An attorney is hired by an insurance company to defend its insured.  Who is the attorney=s client?  The tripartite relationship amongst the insured, the insurer, and attorney has been talked about for decades.   

In the insured-insurer relationship, the attorney characteristically is engaged and paid by the carrier to defend the insured.  The insured and the insurer have certain obligations each to the other *** arising from the insurance contract.  Both the insured and the carrier have a common interest in defeating the third party=s claim.  If the matter approaches litigation, the attorney appears of record for the insured and at all times represents him in terms measured by the extent of his employment.

In such a situation, the attorney has two clients whose primary, overlapping and common interest is the speedy and successful resolution of the claim and litigation.  Conceptually, each member of the trial team, attorney, client-insured, and client-insurer has corresponding rights and obligations founded largely on contract, and as to the attorney, on the Rules of Professional Conduct, as well.  The three parties may be viewed as a loose partnership, coalition or alliance directed toward a common goal, sharing a common purpose which lasts during the pendency of the claim where litigation is brought against the insured.  American Mut. Liability Ins. Co. v. Superior Court, 38 Cal. App. 3d 579, 591-592 (Cal. Ct. App. 1974).

The purpose of this presentation is to highlight some of the ethical issues that are faced in this tripartite relationship.  The underlying premise of this paper is that the insurance policy provides a claims control clause which provides the insurer with the absolute right to control the defense of the claim inclusive of the appointment of attorneys. 

RULES OF PROFESSIONAL CONDUCT
There are three places to look for rules governing professional conduct. 
  The Restatement (Third) of the Law Governing Lawyers.  Section 209 provides in pertinent part: AUnless all affected clients consent to the representation under limitations and conditions as provided in ' 202, a lawyer in civil litigation may not: represent two or more clients in a matter if there is a substantial risk that the lawyer=s representation of one of the clients would be materially and adversely affected by the lawyer=s duties to another client in the matter ***@  

The American Bar Association Model Rules of Professional Conduct provide in pertinent part at Rule 1.7: AConflict of Interest: General Rule.  A lawyer shall not represent a client if the representation of that client will be directly adverse to another client, unless (1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; and (2) each client consents after consultation.@
The Bar rules in the State where the attorney practices, for example, the Rules Regulating The Florida Bar, Rules 4-1.7 (a), (b), (c), and (e) and 4-1.8(j).

Rule 4-1.7. Conflict of Interest; General Rule

(a)
Representing Adverse Interests. A lawyer shall not represent a client if the representation of that client will be directly adverse to the interests of another client, unless:

ADVANCE \d6

 (1)
the lawyer reasonably believes the representation will not adversely  affect  the lawyer's responsibilities to and relationship with the other client; and

ADVANCE \d6

(2) 
each client consents after consultation.

ADVANCE \d6
(b) 
Duty to Avoid Limitation on Independent Professional Judgment.   A lawyer shall not represent a client if the lawyer's exercise of independent professional judgment in the representation of that client may be materially limited by the lawyer's responsibilities to another client or to a third person or by the lawyer's own interest, unless:

ADVANCE \d6

  (1)
the lawyer reasonably believes the representation will not be adversely  affected; and

ADVANCE \d6

 (2) 
the client consents after consultation.

(c)
Explanation to Clients. When representation of  multiple clients in a single  matter is undertaken, the consultation shall include explanation of the implications of the common representation and the advantages and risks involved.

(e)
Representation of insureds. Upon undertaking the representation of an  insured client at the expense of the insurer, a lawyer has a duty to ascertain whether the lawyer will be representing both the insurer and the insured as clients, or only the insured, and to inform both the insured and the insurer regarding the scope of the representation. All other Rules Regulating The Florida Bar related to conflicts of interest apply to the representation as they would in any other situation.

Rule 4-1.8. Conflict of Interest; Prohibited and Other Transactions
(j)
Representation of Insureds . When a lawyer undertakes the defense of an insured other than a governmental entity, at the expense of an insurance company, in regard to an action or claim for personal injury or for property damages, or for death or loss of services resulting from personal injuries based upon tortious conduct, including product liability claims, the Statement of Insured Client's Rights shall be provided to the insured at the commencement of the representation. The lawyer shall sign the statement certifying the date on which the statement was provided to the insured. The lawyer shall keep a copy of the signed statement in the client's file and shall retain a copy of the signed statement for 6 years after the representation is completed. The statement shall be available for inspection at reasonable times by the insured, or by the appropriate disciplinary agency. Nothing in the Statement of Insured Client's Rights shall be deemed to augment or detract from any substantive or ethical duty of a lawyer or affect the extradisciplinary consequences of violating an existing substantive legal or ethical duty; nor shall any matter set forth in the Statement of Insured Client's Rights give rise to an independent cause of action or create any presumption that an existing legal or ethical duty has been breached.

Rule 4-1.8(j) was amended effective April 25, 2002, 820 So.2d 210.  The comment in respect thereof is instructive:

As with any representation of a client when another person or client is paying for the representation, the representation of an insured client at the request of the insurer creates a special need for the lawyer to be cognizant of the potential for ethical risks. The nature of the relationship between a lawyer and a client can lead to the insured or the insurer having expectations inconsistent with the duty of the lawyer to maintain confidences, avoid conflicts of interest, and otherwise comply with professional standards. When a lawyer undertakes the representation of an insured client at the expense of the insurer, the lawyer should ascertain whether the lawyer will be representing both the insured and the insurer, or only the insured. Communication with both the insured and the insurer promotes their mutual understanding of the role of the lawyer in the particular representation. The Statement of Insured Client's Rights has been developed to facilitate the lawyer's performance of ethical responsibilities. 

The Florida Bar Rules mandate that a Statement of Insured Client=s Rights
 be provided to the insured.   The Statement of Insured Client=s Rights was designed with personal injury and property damage tort cases in mind.  The attorney is obliged to make sure that the insured understands the Statement and the nature of the relationship. A signed copy of the Statement of Insured Client=s Rights must be kept in the client file for a period of six years after the representation is completed.  The Statement is to be available for inspection at any reasonable time by the insured or by the appropriate disciplinary agency of The Florida Bar.

The attorney is subject to audit by the Florida Bar to make sure that the Statement is in the applicable files.  The Statement cannot form the basis to establish any legal rights or duties as between the attorney and the insured.  The Statement cannot be used as creating a presumption that either a legal or ethical duty has been breached by the attorney.  The Statement is not to be used by the opposition as the basis for disqualification.  

THE OBLIGATION
The relationship between the attorney and client is the most sacred relationship known to law.  State v. Snyder, 136 Fla. 875, 187 So. 381  (Fla., 1939), Deal v. Migoski, 122 So.2d 415, (Fla. 3 DCA, 1960).  The attorney/client relationship is a fiduciary relationship.  This relationship involves the highest degree of trust and confidence.  The attorney always has the duty to represent his client with the utmost degree of honesty, forthrightness, loyalty and fidelity.  Gerlach v. Donnelly 98 So. 2d 493, (Fla., 1957).   
Most insurance policies specifically mandate that the insurer appoints counsel to defend the insured.  The attorney owes to both a high duty of care imposed by the Rules governing professional conduct.  The attorney owes the insured the same obligation of good faith and fidelity as if the insured had hired the attorney personally.  Cf. Allstate Ins. Co. v. Keller, 149 N.E. 2d 482, 486, 70 A.L.R. 2d 1190 (Ill. App. Ct. 1958).

The attorney owes an unqualified loyalty to the insured.  Employers Cas.Co. v. Tilley, 496 S.W. 2d 552, 558 (Tex. 1973).  In Employers, insurer filed a dec action on the issue of late notice of claim.   Employers appointed counsel to represent the insured in a third party personal injury suit.  During the course of that defense, counsel developed evidence for Employers to file the dec action against the insured.  A standard non-waiver agreement had been executed.  The Supreme Court noted that Employers= counsel had an impeccable reputation.  The Court went on to say, A *** custom, reputation and honesty of intention and motive are not the test for determining the guidelines which an attorney must follow when confronted with a conflict between the insurer who pays his fee and the insured who was entitled to his undivided loyalty as his attorney of record.@ (Citations omitted).  Id. at 558.  The Court recognized that the insurer=s obligation under the policy of insurance is to provide a defense at its cost, which had been done by the appointment of counsel to represent the insured.   Nevertheless, the attorney is the attorney of record for the insured and is the legal representative of the insured.  Therefore, the loyalty owed is to the insured.  If a conflict arises, the attorney has the absolute obligation to advise the insured of the conflict.   The end result was that Employers was estopped from denying coverage.

CONFLICT OF INTEREST
We can trace the rules on conflict of interest to the 1887 Alabama Bar Code of Ethics which is considered an ancestor of today=s ABA Model Rules.  That rule prohibited representation of conflicting interests unless the parties had consented.  Interestingly, the rule didn=t read significantly different than our present rules.  

An attorney can never represent conflicting interests in the same suit or transaction, except by express consent of all concerned, with full knowledge of the facts.  Even then such a position is embarrassing and ought to be avoided.  An attorney represents conflicting interests within the meaning of this rule, when it is his duty, on behalf of one of his clients, to contend for that which duty to other clients in the transaction requires him to oppose. 

Although appointed by the insurer, the attorney still has a fiduciary responsibility to the insured.   In Spadaro v. Palmisano, 109 So.2d 418, (Fla. 3 DCA 1959),  Spadaro was a passenger in a car owned by Palmisano.  Spadaro was killed in a two-car accident.  Spadaro=s estate sued Palmisano.  Palmisano and Spadaro were friends for 30 years plus.  Palmisano=s insurer appointed counsel to defend Palmisano.  Palmisano was deposed and testified that he was operating the vehicle at the time of the accident.  There was other evidence to indicate that was a lie and that in fact Spadaro was operating the vehicle at the time.  At a pre-trial conference, the insurer-appointed defense counsel notified the Court that he suspected Palmisano of not cooperating with the defense, and that he suspected collusion on Palmisano=s part in assisting Spadaro=s family to make a recovery.  The Court advised that the question of who was driving was a jury question.  In both opening and closing arguments, the insurance-appointed counsel stated to the jury that the evidence would show and did show that Palmisano was not the driver at the time.  The jury returned a verdict in favor of Palmisano.  

The question presented to the Appellate Court was, ACan counsel representing an insured, but employed by his undisclosed liability insurer, insert the issue of fraud and collusion into trial proceedings and thereafter seek to impeach and contradict admissions made by the assured?@  Id. at p. 421.  The Court answered the question in the negative and reversed for a new trial. The Court also pointed out that in this situation, counsel should not have continued to represent both the insured and the insurer.  They did not find that counsel engaged in any unethical conduct since he had made full disclosure of his position to the Court. 

What happens when an attorney is appointed by an insurance company to represent the insured in a case where the insured has been sued for negligence and breach of contract.  The negligence claim is covered, the breach of contract claim is not covered.  The insurer instructs the attorney to move for summary judgment on the negligence count.  The attorney is of the view that such a motion does not benefit the insured; and prevailing on the summary judgment would mean that the insurer would no longer have a duty to defend.  The attorney making the inquiry of the Florida Bar Ethics Committee
  proposed to inform the insurer that a Motion for Summary Judgment would not be in the best interest of the insured and would not be filed.

The Committee=s advice was that the attorney=s primary duty was to the insured, which included a continuing duty of communication.  They recommended: (1)  that the attorney inform the insured of the request;   (2) after obtaining the insured=s consent, the attorney should then notify the insurer that he has been retained to represent the insured and can only act in the best interest of the insured;  and (3) then request the insurer withdraw the request for the filing of a summary judgment motion.  If the insurer refuses, the attorney is to advise the insured, and then to act only in the best interest of the insured.  The Committee did not answer the question as to whether the attorney could continue in the representation given that the attorney is being paid by the insurer.  In essence, if caught in that dilemma, the Committee would advise that the attorney has to withdraw from representation.

But that=s not always easily done.  In fact, the Florida Bar Ethics Committee was posed the question that involved a problem with withdrawal.
  A staff counsel for an insurance company had filed notice of appearance for both the insured and the insurer.  The insurer then asked for a coverage opinion.  The attorney called the ethics hotline and was advised he had a conflict of interest, and that therefore he should withdraw.  He filed a Motion to Withdraw which was denied by the Court based upon the insured=s objections.  The insurer then requested the coverage opinion.  The Committee recommended that the attorney move to withdraw from both representations, and make sure the Court understands what the conflict is.   If the withdrawal is not granted, then he should encourage the respective clients to obtain new counsel.  If one of the parties obtains new counsel, then the attorney is required to continue his representation of the other party despite the conflict of interest.  The Committee cited to Rule 4-1.16(c) and Ohntrup v. Firearm Center, Inc., 802 F.2d 676 (3d Cir. 1986), where counsel was not allowed to withdraw.

What does an attorney do when the insurer instructs counsel not to form or express any opinions as to the settlement value of the case to either the insured or to the insurer?  The specific question asked of the Florida Bar Ethics Committee was whether the attorney could ethically accept or continue representation of the insured with this restraint.
  The Committee stated unequivocally that he could not.   The attorney should not have any restrictions on his ability to provide his professional judgment and opinion to the insured.  The Committee noted the insurer had the absolute right to waive its own right to evaluation advice of counsel; however, the insurer did not have the right to prohibit counsel from providing counsel such advices to the insured.  The Committee recommended that the attorney in the first instance try to get the insurer to rescind that restriction.  If unsuccessful, then the attorney should decline the representation.  If representation had already commenced, the attorney should decline to further represent the insured and advise the insured of the restrictions.

Talking about settlement, what happens if a judgment is obtained in excess of the insurer=s limits?  Post judgment, the plaintiff=s attorney proposes that he release the individual defendant from all personal liability under the judgment if the defendant will assign to the plaintiff whatever rights the defendant has against his insurer.  The purpose of this is to pursue a bad faith action against the insurer.  In this instance, the plaintiff=s lawyer sent a letter directly to the defendant as well as the defense counsel proposing the release and assignment, and in that letter the plaintiff=s attorney writes that the defendant has a valid claim against his insurer, that the defense counsel has a conflict of interest, and the Plaintiff=s counsel  recommends that the defendant obtain independent counsel.  This is brought to the Committee=s attention by the defense lawyer who was inquiring as to whether the plaintiff=s attorney violated any professional ethics sending the letter directly to the defendant.  The Committee sidestepped that issue but addressed the issue as to whether or not the defense attorney would have had to disclose this letter to the defendant insured, and opined that he would have to.  Furthermore, the attorney would have to advise the defendant that he would need independent counsel on this particular issue, because the  defense counsel would be unable to take an adversarial position as to either side. 

LICENSE
The Rules of Professional Conduct must be read hand in hand with the applicable Bar Standards for imposing lawyer sanctions.  For example, the applicable Florida Bar Standard 4.2, Failure to Preserve the Client=s Confidences provides for disbarment for intentionally divulging information Anot otherwise lawfully permitted  to be disclosed, which disclosure causes injury or potential injury to a client.@  For example, if an attorney has knowledge of the policy terms and through discovery, or other means, the attorney becomes aware of evidence that will abrogate the insurance coverage, if that information is passed on to the insurer without the consent of the insured leading to a denial of coverage, and the attorney knows that a denial of coverage will be issued in response to the transmittal of that information, that attorney may have placed his license on the line.  

Florida Bar Standard 4.3, Failure to Avoid Conflicts of Interest provides for punishment from admonishment to disbarment for not clearly  delineating to the client that a conflict, or a potential conflict of interest exists.  

MALPRACTICE
When an attorney accepts employment, the attorney is agreeing to use the requisite skill, prudence and diligence as lawyers of ordinary skill and capacity possess.  Failing to do so results in the lawyer being liable for damages.  RTC v. Holland & Knight, 832 F.Supp 1528 (S.D.Fla 1993).  If a lawyer is engaged in a dual relationship and does not make the full disclosure required of him, he will be civilly liable to the client who suffers loss due to the lack of disclosure.  Spratley et al v. State Farm et al, 78 P.3d 603 (Utah 2003); Paradigm Ins. Co. vs. Langerman, 24 P.3d 593 (Az., 2001).

The ABA=s Model Rules of Professional Conduct specifically provide that ethical regulations are not intended to define the standards for civil liability for attorneys:

Violation of a Rule should not give rise to a cause of action nor should it create any presumption that a legal duty has been breached.  The Rules are designed to provide guidance to lawyers and provide a structure for regulating conduct through disciplinary agencies.  They are not designed to be a basis for civil liability.

The jurisdictions are split as to the role the Rules of Professional Conduct play as evidence with respect to an attorney=s standard of care.    In Gomez v. Hawkins Concrete Constr. Co.,623 F.Supp. 194, 199 (N.D.Fla. 1985), the Court stated that AWhile the Code of Professional Responsibility does not undertake to define liability of lawyers for professional conduct, it constitutes some evidence of standards required of them.@   Georgia is in accord.  Allen v. Lefkoff, Duncan, Grimes & Dermer, 453 S.E. 2d 719 (Ga. 1995).  Some courts hold that a violation of a code of professional responsibility or conduct is actual evidence of negligence per se.  Lipton v. Boesky, 313 N.W. 2d 163, 167 (Mich. App. 1981); Simko v. Blake, 532 N.W. 2d 842 (Mi. 1995).  To the contrary, see Glassilli v. Ellis, 956 S.W. 2d 676 (Tex. App. 1997) following Adams v. Reagan, 792 S.W. 2d 284 (Tex. App. 1990).

Is the insurer vicariously liable for the malpractice of its appointed defense counsel?  The jurisdictions are split on this issue.  

Keep in mind that the insurer and the insured have a fiduciary relationship.  The insurer has a duty of utmost good faith for the benefit of its insured with respect to the insurer=s conduct.  However, the insurer has no duty to disregard its own interests when those interests conflict with the insured=s interests.   The insured has a duty to cooperate in its defense and to disclose to the insurer information and facts concerning the suit against it. 

In Aetna Casualty & Surety Co. v. The Protective Nat=l. Ins. Co. of Omaha 631 So. 2d 305 (Fla. 3 DCA 1993) (a case of first impression), the Court held that an insurer was not vicariously liable for the legal malpractice of counsel which it appointed to represent the insured.   The ethical obligation of an attorney is to the insured, thereby preventing the insured from suing an insurer for the malpractice of the insurer-appointed counsel.  In that case, Aetna had retained counsel to defend the personal injury case.  Defense counsel failed to raise a meritorious statute of limitations defense.  Ultimately, the underlying Plaintiff obtained an excess judgment.  Protective was the excess carrier.  It sought recovery of the monies that it paid toward the judgment from Aetna.

 In reaching its decision, the Florida Court approved and followed the  rationale and analysis of Merritt v. Reserve Insurance Co., 34 Cal. App. 3d 858, 110 Cal. Rptr. 511 (1973).  The Merritt Court analyzed the respective duties of the insurer and attorney as follows:

[The insurer] assumed three principal duties in relation to the assured:  (1) to make immediate inquiry into the facts of any serious accident as soon as practicable after its occurrence; (2) on the filing of suit against its assured to employ competent counsel to represent the assured and to provide counsel with adequate funds to conduct the defense of the suit; (3) to keep abreast of the progress and status of the litigation in order that it may act intelligently and in good faith on settlement offers.  The conduct of the actual litigation, including the amount and extent of discovery, the interrogation, evaluation, and selection of witnesses, the employment of experts and the presentation of defense in court, remains the responsibility of trial counsel, and this is true both on the Plaintiff=s side and on the Defendant=s side of the case.

The court=s focus is on the attorney actually controlling the litigation, and on the fact that an insurer is prohibited from conducting the litigation or controlling the decisions of the insured=s attorney.  The Aetna Court adopted Merritt=s reasoning:  

We do not accept the claim that vicarious liability falls on one who retains independent trial counsel to conduct litigation on behalf of a third party when retained counsel have conducted the litigation negligently.  In our view, independent counsel retained to conduct litigation in the courts acts in the capacity of independent contractors, responsible for the results of their conduct and not subject to the control and direction of their employer over the details and manner of their performance.  By its very nature the duty assumed by [the insurer] who defend its assured against suits must necessarily be classified as a delegable duty, understood by all parties as such for [the insurer] had no authority to perform that duty itself and, in fact, it was prohibited from appearing in the California courts.  Since a carrier is not authorized to practice law, it must rely on independent counsel for the conduct of litigation.  We reject the carrier assumed by contract a non-delegable duty to present an adequate defense.  An attorney may act as an employee for his employer in carrying out non-legal functions; he may be the agent of his employer for business transactions, or for imputed knowledge; but in his role as trial counsel, he is an independent contractor.

*   *   *

Having chosen competent independent counsel to represent the insured in litigation, the carrier may rely upon trial counsel to conduct the litigation, and the carrier does not become liable for trial counsel=s legal malpractice.  If trial counsel negligently conducts the litigation, the remedy for this negligence is found in an action against counsel for malpractice and not in a suit against counsel=s employer to impose vicariously liability.    Id at 306.

The Texas Supreme Court also held the insurer is not vicariously liable for the malpractice of counsel that it appoints to represents the insured.    The insured=s claim is against defense counsel  A*** the attorney is supposed to be independent of the insurer=s influence and must act as though the policy holder is paying the bills.@   State Farm Mutual Automobile Insurance Co. v. Traver, 980 S.W. 2d 625 (Tex. 1998).

To the contrary, is  Boyd Brothers Transportation Company, Inc., v. Fireman=s Fund Insurance Companies 729 F.2d 1407 (11 Cir. 1984) (an Alabama case).  In that case, the Eleventh Circuit affirmed a finding against the insurance company for the negligent defense of its insured.  The Boyd Court refused to look at Merritt.  The principal issue before the Boyd Court was whether the attorney was an independent contractor, thereby relieving the insurer of vicarious liability for the attorney=s malpractice.  The Court canvassed the jurisdictions looking for guidance and adopted the reasoning in Smoot v. State Farm Mutual Automobile Insurance Co., 299 F.2d 525 (5 Cir., 1962) (a Georgia case), which held that the attorneys selected by the insurer are the insurer=s agents from which it has the normal liability flowing as with any other agent.  

BAD FAITH
Getting confused in this mix is the insurer=s good faith obligation to the insured

which can put the attorney in the middle.  Does the insurer-appointed attorney have a good faith obligation to the insured in the case?  Apparently not, but defense counsel=s conduct can result in the insurer=s coverage defenses being waived.   In Lysick v. Walcom, 65 Cal. Rptr 406, (Ct. Ca. 1st App. Dis. 1968) plaintiff/insured sued the insurer=s appointed counsel for bad faith and negligence.  Walcom was appointed by Allstate Insurance Company to defend an estate in a  wrongful death action.  The Court held that the good faith requirement applied to the insurer but not to the attorney.  The attorney is not party to the insurance contract.  The applicable standard for the attorney is separate and distinct from the insurer and is governed by the Standard of Professional Ethics.  This is a case where the defense attorney knew from the outset that the case was one of absolute liability; the value of the case exceeded the policy limits of $10,000.00; and that Allstate had only authorized settlement up to $9,500.00.  He knew this as soon as he received the file; yet, he never disclosed this dilemma to the insured.  The Court noted that counsel could have terminated its relationship to the estate but didn=t.  When he didn=t, the defense counsel then A*** impliedly agreed to use such skill, prudence and diligence in the representation of the estate as lawyers of ordinary skill and capacity commonly possess in the performing of like tasks.@  Id at 417.  In continuing the representation, defense counsel then had the duty to disclose all facts and circumstances to each of his clients necessary for each of them to make decisions with respect to the case.  At no time did defense counsel advise the estate that he was acting solely for the insurer with respect to settlement, therefore, he had the obligation to effect a reasonable settlement which in this case required him to settle the case for the policy limits.  The Court found that defense counsel violated his legal and ethical duties to the insured by placing the insurer=s interests above the insured=s interests with respect to settlement.  At no time did defense counsel every notify the insured that it had tendered the $9,500.00 to the plaintiff which had been rejected.

In Allstate Ins. Co. v. Keller, supra, Allstate filed a dec action against its insured for breach of the cooperation clause in an automobile insurance policy.  The insured vehicle was involved in a collision with a concrete abutment.  The insured claimed that his passenger was injured in that accident.  Initially, both the insured and the passenger told Allstate through its agent that the insured had been driving at the time.    After suit was filed by the passenger for her injuries, the insured gave a statement to Allstate that the passenger had been the driver at the time of the accident.  Thereafter, in response to the passenger=s suit, Allstate appointed counsel to represent the insured.  Counsel filed an answer admitting that the insured was the driver at the time of the accident.  Thereafter, that attorney deposed the insured who testified that the passenger had been the driver of the automobile at the time of the accident.  Ultimately, counsel testified that when he took the deposition of the insured, he was being paid by Allstate; and that he anticipated Allstate would file a dec action.  He also acknowledged that the reason why he took the deposition was to strengthen Allstate=s position.  At no time did he communicate these facts to the insured.  Allstate was asserting that the false representation by the insured as to who was driving the car at the time of the accident was a breach of the cooperation clause which automatically relieved Allstate from liability.  There=s no question that an insured has a duty to provide a full, frank and complete statement of the circumstances surrounding the accident so that the insurer can be afforded the opportunity to properly defend the insured.  However, the Court found that, in essence, Allstate had waived the insured=s breach of the cooperation clause because it knew about it early on, yet opted not to disclaim liability at that time.  The Court, in focusing on defense counsel=s action, found that independent of Allstate=s actions, defense counsel=s actions were sufficient to warrant a finding of waiver of the cooperation clause.  The Court held that Allstate=s attorneys upon learning of the potential conflict, had the obligation to immediately advise the insured.  It attributed counsel=s failure to take that action to counsel=s intention to strengthen Allstate=s position in the dec action.  In reaching its conclusion, the Court quoted from American Employers Ins. Co. v. Goble Aircraft Specialities, Inc., 131 N.Y.S. 2d 393, 401-2: 1954:

The attorney may not seek to reduce the company=s (insurer)  loss by attempting to save a portion of the total indemnity and negotiations for the settlement of a negligence action, if by so doing he needlessly subjects the assured to judgment in excess of the policy limits.  His duty to the assured is paramount.  (Explanation added and emphasis added)

CONCLUSION
The insurer-appointed defense counsel has two clients in this tripartite relationship.  An attorney in the tripartite setting can represent the dual interest as long as there=s full consent and disclosure.  It is incumbent upon defense counsel to make sure that he fulfills his ethical obligation to both clients.  Failing to live up to those ethical obligations can result in severe penalties for the attorney, including disbarment, loss of client, and a malpractice action.

Lack of understanding by the insurer of the Tripartite relationship can lead to miscommunication with dire consequences, including a bad faith action.

APPENDIX AA@
THE CODE
Upon the Report of the Committee this Code was unanimously adopted by the Board and its members.1
The Code provides:
1.
I will provide the highest level of competency and efficiency in the 


performance of all legal services.

2.
I will comply with all rules and codes of professional conduct, and respect the 

law and preserve the decorum and integrity of the judicial process.

3.
I will be civil and courteous to all colleagues, parties, witnesses and the courts,

recognizing that effective representation is undermined by antagonistic 

behavior.

4.
I will keep my word in the conduct of my legal practice and treat my 

colleagues, parties, witnesses and the courts with respect and dignity.

5.
I will maintain the trust of my clients by keeping them well-informed and 

actively involved in making decisions affecting them.

6.
I will resolve all disputes expeditiously and not engage in any course of 

conduct which unnecessarily increases cost or delays litigation.

7.
I will engage in the discovery process, seeking an expeditious result for my 

client=s legitimate interest, while avoiding abuse and harassment of witnesses 

and parties.

8.
I will contribute time and resources to pro bono activities.

9.
I will not mislead or make any misrepresentation to the court.

10.
I will exemplify and instill in others the tenets of this Code of Professional 

Conduct.2
APPENDIX AB@
STATEMENT OF INSURED CLIENT=S RIGHTS

RE:
[name of insured]

         [ Name of insurer] has selected our firm to defend a lawsuit or claim against [insured]. This Statement of Insured Client=s Rights is being given to you to assure that you are aware of your rights regarding your legal representation. This disclosure statement highlights many, but not all, of your rights when your legal representation is being provided by the insurance company.

1. Your Lawyer. If you have questions concerning the selection of the lawyer by the insurance company, you should discuss the matter with the insurance company and the lawyer. As a client, you have the right to know about the lawyer=s education, training, and experience. If you ask, the lawyer should tell you specifically about the lawyer=s actual experience dealing with cases similar to yours and give you this information in writing, if you request it. Your lawyer is responsible for keeping you reasonably informed regarding the case and promptly complying with your reasonable requests for information. You are entitled to be informed of the final disposition of your case within a reasonable time.

2. Fees and Costs. Usually the insurance company pays all of the fees and costs of defending the claim. If you are responsible for directly paying the lawyer for any fees or costs, your lawyer must promptly inform you of that.

3. Directing the Lawyer. If your policy, like most insurance policies, provides for the insurance company to control the defense of the lawsuit, the lawyer will be taking instructions from the insurance company. Under such policies, the lawyer cannot act solely on your instructions, and at the same time, cannot act contrary to your interests. Your preferences should be communicated to the lawyer.

4. Litigation Guidelines. Many insurance companies establish guidelines governing how lawyers are to proceed in defending a claim. Sometimes those guidelines affect the range of actions the lawyer can take and may require authorization of the insurance company before certain actions are undertaken. You are entitled to know the guidelines affecting the extent and level of legal services being provided to you. Upon request, the lawyer or the insurance company should either explain the guidelines to you or provide you with a copy. If the lawyer is denied authorization to provide a service or undertake an action the lawyer believes necessary to your defense, you are entitled to be informed 

that the insurance company has declined authorization for the service or action.

5. Confidentiality. Lawyers have a general duty to keep secret the confidential information a client provides, subject to limited exceptions. However, the lawyer chosen to represent you also may have a duty to share with the insurance company information relating to the defense or settlement of the claim. If the lawyer learns of information indicating that the insurance company is not obligated under the policy to cover the claim or provide a defense, the lawyer=s duty is to maintain that information in confidence. If the lawyer cannot do so, the lawyer may be required to withdraw from the representation without disclosing to the insurance company the nature of the conflict of interest which has arisen. Whenever a waiver of the lawyer-client confidentiality privilege is needed, your lawyer has a duty to consult with you and obtain your informed consent. Some insurance companies retain auditing companies to review the billings and files of the lawyers they hire to represent policyholders. If the lawyer believes a bill review or other action releases information in a manner that is contrary to your interests, the lawyer should advise you regarding the matter.

6. Conflicts of Interest. Most insurance policies state that the insurance company will provide a lawyer to represent your interests as well as those of the insurance company. The lawyer is responsible for identifying conflicts of interest and advising you of them. If at any time you believe the lawyer provided by the insurance company cannot fairly represent you because of conflicts of interest between you and the company (such as whether there is insurance coverage for the claim against you), you should discuss this with the lawyer and explain why you believe there is a conflict. If an actual conflict of interest arises that cannot be resolved, the insurance company may be required to provide you with another lawyer.

7. Settlement. Many policies state that the insurance company alone may make a final decision regarding settlement of a claim, but under some policies your agreement is required. If you want to object to or encourage a settlement within policy limits, you should discuss your concerns with your lawyer to learn your rights and possible consequences. No settlement of the case requiring you to pay money in excess of your policy limits can be reached without your agreement, following full disclosure.

8. Your Risk. If you lose the case, there might be a judgment entered against you for more than the amount of your insurance, and you might have to pay it. Your lawyer has a duty to advise you about this risk and other reasonably foreseeable adverse results.

9. Hiring Your Own Lawyer. The lawyer provided by the insurance company is representing you only to defend the lawsuit. If you desire to pursue a claim against the other side, or desire legal services not directly related to the defense of the lawsuit against you, you will need to make your own arrangements with this or another lawyer. You also may hire another lawyer, at your own expense, to monitor the defense being provided by the insurance company. If there is a reasonable risk that the claim made against you exceeds the amount of coverage under your policy, you should consider consulting another lawyer.

10. Reporting Violations. If at any time you believe that your lawyer has acted in violation of your rights, you have the right to report the matter to The Florida Bar, the agency that oversees the practice and behavior of all lawyers in Florida. For information on how to reach The Florida Bar call (850) 561-5839 or you may access the Bar at www.FlaBar.org.
IF YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS,

PLEASE ASK FOR AN EXPLANATION.

CERTIFICATE

The undersigned hereby certifies that this Statement of Insured Client=s Rights has been provided to: [name and address of insured] on this ___ day of ___________2004.

HAYDEN AND MILLIKEN, P.A.

5915 Ponce de Leon Blvd., Suite 63

Miami, Florida  33146

By:______________________________

The undersigned Insured Client [name of insured], hereby acknowledges receipt of the foregoing Statement of Insured Client=s Rights this ____ day of ____________, 2004.

[name of insured]

______________________________
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� The Maritime Law Association of the United States also has a Code of Professional 	Conduct.  See Appendix  AA.@


� Attached as Appendix AB@.


� Deborah L. Rhode and David Luban, Legal Ethics (1991), p. 446 fn. 3, quoting from 	Shaw, A Survey of Legal Ethics in the 19th Century, 45 (1980) (unpublished paper).


� Ethics Opinion 97-1 (May 1, 1997)


� Ethics Opinion 93-8 (May 15, 1994)


� Ethics Opinion 81-5 (March 13, 1981) 


� Ethics Opinion 65-70 (December 6, 1965). 


1 MLA document no. 374 , pp. 11,100 to 11,102(Fall Meeting October 31, 1997). 


2 Also printed in Section III, p. 15, Directory and Bylaws of the U. S. M.L.A. (2002-2003), 	   	document no. 266. 





