YORK-ANTWERP RULES

AND

PLACES OF REFUGE

FOLLOWING THE CMI CONFERENCE 2004

1.
Introduction
It might be thought that Places of Refuge and the York-Antwerp Rules are a strange combination of topics to be lumped together in one talk.  However I have been asked to speak to you about them together because the International Union of Marine Insurers takes an active interest in both issues and I have advised IUMI and all the London market on Admiralty matters in relation to both.  In particular I represented IUMI at the Comité Maritime International (“CMI”) Conference in Vancouver in June 2004 in the debates on both issues.

York-Antwerp Rules

2.
The purpose of the York-Antwerp Rules is to reapportion expenses and sacrifices made by the parties to a common maritime adventure when faced with a common peril.  In this way such liabilities are borne in proportion to the values of ship and cargo at the end of the voyage.  Since 1924 the CMI has been the custodian of the York-Antwerp Rules.

3.
The idea of General Average is encapsulated in section 66 of the Marine Insurance Act 1906 which states:

“1.
A General Average loss is a loss caused by or directly consequential on a General Average act.  It includes a General Average expenditure as well as a General Average sacrifice. 

2. 
There is a General Average act where any extraordinary sacrifice or expenditure is voluntarily and reasonably made or incurred in time of peril for the purpose of preserving the property imperilled in the common adventure”.

4.
The doctrine of General Average traces its origins back to the days of the Roman Republic but in practice was comparatively seldom employed until the 19th century saw a dramatic increase in its use.  This increase was partly due to burgeoning world wide trade and partly to the expansion in the scope of allowances permitted in General Average brought about, amongst other things, by the York-Antwerp Rules, the first version of which was promulgated in 1860 (The Glasgow Resolutions).  

5.
Marine property underwriters have been concerned about the growing scope of the York-Antwerp Rules ever since the 19th century.  In the early 1990s during the run up to the CMI Conference in Sydney which adopted the York-Antwerp Rules 1994, a resurgence of this unease occurred.  A month before the Sydney Conference Matthew Marshall (Technical Director, Institute of London Underwriters) produced research into about 1,700 General Average Adjustments (which has since been updated).  Marshall’s work provided a statistical basis for the underwriters’ concerns.  His research showed inter alia:

(a)
G.A. is too expensive – the annual cost of General Average claims to insurers is approximately US$300 million.  10% ($30 million) is made up of adjusters’ fees and a further 12% is comprised of interest and commission.

(b)
G.A. takes too long to finalise – the adjustment of claims is a time consuming and lengthy process.  Although two thirds of adjustments are published in the first two years after the casualty these only account for one third of the money apportioned in G.A.  Even after six years only 90% of adjustments are published.  

(c)
G.A. is inequitable – 80% of cases are acknowledged as being caused or likely to have been caused by the fault of the shipowner or crew.  Nevertheless 60% to 65% of the total cost of G.A. claims is charged to innocent cargo interests.  

6.
Many believe that the system offers unscrupulous shipowners an incentive to falsify casualties in order to renew old engines or equipment at the expense of hull and cargo insurers.  For example Rule VII York-Antwerp Rules 1974 was found in the “ALPHA” [1991] 2 Ll.Rep. 515 to permit a shipowner to recover the cost of a new engine damaged by refloating attempts which were not only unsuccessful but, in the Judge’s words, “unreasonable”.  While this particular problem has largely been addressed by the Rule Paramount in the 1994 York-Antwerp Rules shipowners are quite within their rights to incorporate previous versions of the Rules which maintain the previous position and nearly all marine hull policies will hold them covered if they do.  Many regard the treatment of temporary repairs in G.A. as inequitable also.

7.
In short underwriters felt that G.A. is an inefficient system of casualty management.  Moreover the G.A. system is increasingly unpopular with shipowners and the liner and container trades and even more so with shippers and consignees of cargo, their customers.  This discontent gave impetus to the move to reform the York-Antwerp Rules.

8.
The ingredients of a G.A. claim.

In his paper Matthew Marshall gave some figures for the average ingredients of a G.A. claim.  These figures were updated at the IUMI Conference in Singapore in September 2004.  Obviously in any one situation the figures could be completely different to the average because no two cases are the same.  However it is helpful to know overall what amounts on average go to make up the sums apportioned in G.A.  Marshall’s updated figures reveal that the amounts are made up as follows:

-
Salvage 




40%

-
Interest and Commission


11%

-
Adjuster’s fees and expenses

11%

-
Crew wages and maintenance

  4%

-
Fuel and stores at a place of refuge
  1%

-
Cargo expenses



  8%

-
Ship and Cargo Sacrifices

19%

-
Others




  6%

9.
Origin of the Proposals for Reform
The proposals for the reform of the York-Antwerp Rules which were considered by the CMI at their Conference in Vancouver in May/June 2004 evolved from a number of ideas for reform originating in the London market and adopted by IUMI in 1998.  They had the broad support of hull and cargo insurers world wide who pay for practically the whole of G.A.  The 1974 and 1994 York-Antwerp Rules allow losses, sacrifices and expenses suffered, made or incurred for the preservation of property imperilled in the common adventure.  Thus, it is argued, Masters and shipowners will not feel constrained when incurring expenses to avoid or mitigate losses or damage to a ship and cargo in a time of peril for the common benefit of hull and cargo interests.  Under the present system however shipowners can recover expenses quite unrelated to the actual act of saving a ship and cargo from peril.  For example, expenses incurred while at a port of refuge are often recoverable in G.A. from hull and cargo insurers.

10.
Originally IUMI proposed that only sacrifices or expenses incurred or suffered while ship and cargo are in the grip of a peril should be recovered in G.A.  Effectively what IUMI was asking for was a literal interpretation of the wording of section 66 Marine Insurance Act 1906.  Amongst other things they also sought to replace Rule VI of the York-Antwerp Rules by which salvage is included in G.A. so that salvage payments would lie where they fall and would not be brought into General Average unless one party pays another’s proportion.  Among the numerous other proposals for the reform of G.A. it was suggested that interest and commission should not be recoverable and that there should be a uniform time limit for G.A. claims of six years from the termination of the voyage or one year from publication of the Adjustment, whichever is the sooner.

11.
The IUMI proposals were debated at the CMI Conference in Singapore in 2001.  After a lively debate lasting a day and attended by 140 delegates it was agreed a Working Party should be set up to examine the proposals for the reform of the York-Antwerp Rules in greater detail.  In the ensuring months the scope of the Working Party’s investigations was defined and many of the more extreme IUMI proposals were jettisoned either because they had insufficient support or because they were thought to be impractical or both.  Accordingly the proposals which went forward to the CMI’s Conference in Vancouver which started on 31st May 2004 represented a significant reduction in marine property underwriters’ programme.  But if they had been fully adopted the proposed changes could still have reduced the sums shifted annually in G.A. by about 20% to 25%.

12.
Results of the CMI Conference in Vancouver 

York-Antwerp Rules 2004

Seven main changes were sought by the reformers at Vancouver and these will be examined one by one.

(i)
The Removal of Salvage from G.A. – Rule VI York-Antwerp Rules
In the U.K. in the 19th century salvage was not generally readjusted in General Average because it was apportioned over values at the time and place where the services ended rather than at the termination of the voyage.  In the 20th century this position slowly changed through Rules of Practice in 1926 and 1942 culminating in Rule VI of the 1974 version of the York-Antwerp Rules which allowed salvage to be reapportioned in G.A. in all cases.  The Rule that salvage remuneration should be allowed in G.A. has been much criticised as being an over complication leading to significantly higher expense for marine property underwriters.  Two sets of security are required to cover the same money and the whole adjustment is prolonged sometimes for years.

Under the York-Antwerp Rules 2004 Rule VI will be amended so that salvage contributions and associated expenses will not be readjusted in G.A. unless one party pays another’s proportion.  The new Rule VI (a) and (b) reads as follows:

“RULE VI. SALVAGE REMUNERATION

a) Salvage payments, including interest thereon and legal fees associated with such payments, shall lie where they fall and shall not be allowed in General Average, save only that if one party to the salvage shall have paid all or any of the proportion of salvage (including interest and legal fees) due from another party (calculated on the basis of salved values and not General Average contributory values), the unpaid contribution to salvage due from that other party shall be credited in the adjustment to the party that has paid it, and debited to the party on whose behalf the payment was made.

(b) Salvage payments referred to in paragraph (a) above shall include any salvage remuneration in which the skill and efforts of the salvors in preventing or minimising damage to the environment such as is referred to in Article 13 paragraph 1(b) of the International Convention on Salvage 1989 have been taken into account.”

Rule VI (c) stays as in the 1994 Rules but with an express reference to SCOPIC.
Opponents of the proposal argued that the inclusion of salvage in G.A. produced a fairer result in certain types of situation.  One example is the case where a second casualty affects the values at the termination of the adventure and thus the apportionment.  Although rare in the writer’s experience it must be acknowledged that a few cases a decade like this do occur and the problem is only partly addressed by G.A. disbursements insurance.

A few jurisdictions such as Spain and the Netherlands have laws which entitle a salvor to claim the full amount of the salvage reward from the shipowner allowing him to recover an indemnity in respect of cargo’s proportion in G.A.  However the new rule recognises this problem and allows the shipowner to recover cargo’s proportion in such circumstances.

It was argued in favour of reapportionment that if one party to the adventure is able to use commercial or other pressures to reach a particularly favourable negotiated settlement with salvors leaving the other parties to pay the full cost of arbitration the figures are readjusted in G.A. and some semblance of justice is achieved.  IUMI responded to this by saying that underwriters are content to suffer this loss.  In some cases the shipowner makes a deal with the salvor and leaves cargo to negotiate a settlement as best he can.  The shipowner may then produce no G.A. adjustment and even if cargo underwriters are inclined to publish an adjustment of their own in such cases in practice this very seldom, if ever, happens not least because the adjuster will require the co-operation of the shipowner to do so.  So the present system can produce unfair results too.  

The case for reform was put most eloquently by Ian Stevens lately of LCO’s G.A. Department shortly after the 1994 York-Antwerp Rules were approved:

“For some reason or another, which I cannot readily ascertain, Rule VI – Salvage Remuneration – never seemed to get much of an airing.  And yet if there is any rule which causes aggravation, this surely is it.

Prima facie, the wording of the rule is innocuous, particularly when the shipowner has incurred expenditure in the nature of salvage on behalf of all parties to the common adventure, and thereafter seeks to recover cargo owner’s share or shares in General Average.

What really aggravates me – no I do not get hysterical – are those situations where each party to the adventure provides its own security to salvors and separately settles its proportion of the salvage remuneration.  Why in the name of the York-Antwerp Rules, it is necessary to go through what may be a lengthy and costly process of re-apportioning the salvage settlements in General Average, often in instances where salved and contributory values are more or less identical?  And why should one or more parties who may have had the expertise and good business sense to settle with salvors for a lesser remuneration than paid by other salved interests lose the benefit of their skill, because all payments are thrown into the melting pot of General Average?


All this nonsense only adds to the cost of General Average.

My section has seen a number of adjustments where the General Average expenditure comprised the salvage remuneration, and very little else.  If the salvage had been excluded the adjustment fees would probably have been of limited amount, but the inclusion of the salvage has enabled a considerable inflation of the charges.  Not good news for cargo or for underwriters.”

In the debate at the Conference on 31st May 12 delegations voted in favour of the reform and 12 against and so the proposal was not carried.  However the reformers took the matter to the Plenary Session on Friday 4th June and there the issue was debated afresh with many Maritime Law Associations speaking in favour of the proposals including Australia/New Zealand (who proposed the motion), the U.K., the U.S.A., Canada, Germany, France, Italy and South Africa.  In a vote the motion to remove salvage from G.A. was carried by 21 to 9 (with one abstention).

This is by far the most significant change in the Rules:  According to Matthew Marshall it is worth about 8% of the sums shifted in G.A. to marine property underwriters which is more than all the other changes put together.  The salvage element of grounding G.A.s form about half of all of this type of G.A.  Matthew Marshall calculates that in 27% of  all grounding G.A.s the sums attributable to salvage and associated expenses form over 70% of all sums claimed.  In many cases it is anticipated that if salvage is no longer being re-adjusted in G.A. some groundings will not result in G.A. declarations at all.  It is hard to estimate how many G.A. declarations this measure will prevent but there are bound to be some, especially the smaller value claims, and this goes some way to explaining why the potential effect of this measure is so great.

(ii)
Port of Refuge Expenses – Rules X and XI York-Antwerp Rules

When the CMI met in Bordeaux in June 2003 to decide which issues should go forward to the CMI meeting in Vancouver there was broad support for the exclusion from G.A. of crew wages and maintenance at a port of refuge.  There was some support for the exclusion of fuel and stores used at a port of refuge as well but little enthusiasm for the proposal that the expenses of discharging, storing and reloading cargo at a place of refuge should be taken out of G.A. mainly on the grounds of impracticability.

By 31st May 2004 the traditionalists had strengthened their position and it looked at one point in the debate as if there would be no change to Rules X and XI at all.  The subject was held over until 1st June to see if an ad hoc drafting group could come up with a compromise solution which both sides could live with.  The compromise was to change the wording of Rule XI (b) so that the wages and maintenance of the Master, officers and crew while detained at a port of refuge would no longer be allowed in G.A.  However the wages and maintenance of the Master, officers and crew during the prolongation of the voyage while entering or leaving a port of refuge would still be allowed under Rule XI (a) York-Antwerp Rules.  In General Average parlance “prolongation” relates to the extra period spent at sea during a vessel’s resort to and from a port of refuge.  The period commences from the moment of deviation from the intended route, ceases temporarily on the ship’s arrival at the port of refuge, resumes when she leaves the port and ends finally when the original point of deviation, or her course, has been regained. 

It is difficult to estimate how much this is likely to save underwriters but Matthew Marshall estimates that because a substantial proportion of engine and mechanical failure G.A.’s  are built round crew wages the saving may be as much as between 3 and 4%.  This type of G.A. forms 35% of all G.A.s but only 12% of the money shifted in G.A. so much of the saving will be Adjuster’s fees and administrative costs.

(iii)
Temporary Repairs - Rule XIV York-Antwerp Rules 
Under the York-Antwerp Rules 1994 the cost of temporary repairs to a ship at a port of refuge relating to damage suffered for the common safety or caused by a G.A. sacrifice is allowed in G.A.  Under the 2004 Rules this will not change.  However the position in relation to the temporary repairs of accidental damage is to be treated differently.  Under the 1994 York-Antwerp Rules they are allowed “without regard to the saving, if any, to other interests but only up to the saving in expense which would have been incurred and allowed in G.A. if such repairs had not been effected there”.  To this will now be added the following proviso:

“Provided that for the purposes of this paragraph only the cost of temporary repairs falling for consideration shall be limited to the extent that the cost of temporary repairs effected at the port of loading, call or refuge, together with either the cost of permanent repairs eventually effected or, if unrepaired at the time of the adjustment, the reasonable depreciation in the value of the vessel at the completion of the voyage, exceeds the cost of permanent repairs had they been effected at the port of loading, call or refuge”.

The effect of this amendment is that the recovery of the cost of temporary repairs of accidental damage (but not repairs for the common safety or of damage caused by a G.A. sacrifice) at a port of refuge is limited to the amount by which the cost of the permanent repairs at the port of refuge exceeds the sum of the temporary repairs plus the permanent repairs actually carried out (or, if none, the depreciation in the vessel’s value at the completion of the voyage).  

For those who prefer a more mathematical approach the rule could be expressed as follows:



TR + PR - PRPOR = Allowance in G.A.

Where
TR is the cost of temporary repairs at a port of refuge

PR is the cost of permanent repairs actually carried out or, if none, the reduction in the value of the vessel at the completion of the voyage.

PRPOR is the cost of permanent repairs if they had been carried out at the port of refuge.

For the purposes of explaining this Rule the term “port of refuge” has been used but of course the Rule refers to “port of loading, call or refuge” and the expression “port of refuge” should be read accordingly.

The following example illustrates the effect of the change:  A bulk carrier laden with grain from the U.S. Gulf to Rotterdam develops serious leaks in hold 4 and calls at Miami as a port of refuge.  Permanent repairs there would cost US$1 million.  Temporary repairs costing US$100,000 are done and the voyage continues to Rotterdam, where final repairs are made costing US$500,000.  Under the York-Antwerp Rules 1994 the US$100,000 is allowed in G.A.; Under the York-Antwerp Rules 2004 they are not.  But if the temporary repairs in Miami had cost US$600,000, US$100,000 of those repairs would have been allowed.

The capping of the amount allowed as temporary repairs in this manner is sometimes called the “Baily” method.  The clause is supposed to address the complaint sometimes voiced by cargo interests that although they have contributed to the cost of temporary repairs at a port of refuge thus enabling the shipowner to repair at a much cheaper repair port than the port of refuge the cargo interests get no benefit from the saving to hull interests in the reduction of the G.A. claim.

There will not be very many cases when the proviso will come into operation but in a few cases each year there will be a significant redistribution of money.  It is hard to put an average value on the amount that this amendment gives to underwriters but it will probably be no more than 1%.

(iv)
Interest - Rule XXI York-Antwerp Rules 
Interest under the York-Antwerp Rules 1974 and 1994 is charged on G.A. expenditure, sacrifices and allowances at the rate of 7% per annum.  Under the York-Antwerp Rules 2004 the interest rate will be fixed each year by the Assembly of the CMI and published on their website at www.comitemaritime.org.   The Assembly is obliged to fix the rate in accordance with guidelines.  Briefly they should start from one year US Dollar loans but if the rate of interest for one year loans in Sterling, Euros or Japanese Yen differs substantially from the interest rate applying to one year loans in US Dollars this should be “taken into account”.  No rate has been fixed yet, however the rate for one year U.S. Dollar loans at U.S. prime rate plus 1% is 5.50%.  It is impossible to estimate how much if anything this change is going to save underwriters because the rates will change annually but at the current rate for one year U.S. Dollar loans the saving will be around 1.50% p.a.. If the average delay in adjusting G.A. claims is two years (a conservative estimate), this will save 3%.

(v)
Commission - Rule XX York-Antwerp Rules
Commission on G.A. disbursements has been abolished under the 2004 York-Antwerp Rules.

Rule XX (a) York-Antwerp Rules 1994 entitles parties to a commission of 2% on disbursements except crew wages and maintenance and fuel and stores not replaced during the voyage.

IUMI argued that commission merely duplicated interest and that most administrative costs such as communications, travel, bank charges etc., are already included in adjustments in practice quite often in an amount estimated by the adjuster.  Originally commission was supposed to act as an incentive to the shipowner to put up money for G.A. disbursements.  Then the 1924 Rules introduced interest on G.A. disbursements for the first time.  With the emergence of the practice of allowing administrative costs in addition to interest it was felt commission was a duplication and had no part to play.  This argument met with very little opposition at Vancouver and accordingly Rule XX (a) YAR 1994 is omitted from the York-Antwerp Rules 2004.

(vi)
Time Bar - Rule XXIII York-Antwerp Rules 

IUMI had pressed for a time bar in respect of contributions to G.A. for some time.  Hull and cargo insurance is a short tail business and insurers are anxious to speed up the closure of cases if possible.  Accordingly a new Rule XXIII has been introduced into the York-Antwerp Rules 2004.  It reads:

“(a) Subject always to any mandatory rule on time limitation contained in any applicable law,

(i)
Any rights to General Average contribution including any rights to claim under General Average bonds and guarantees, shall be extinguished unless an action is brought by the party claiming such contribution within a period of one year after the date upon which the General Average adjustment was issued.  However, in no case shall such an action be brought after six years after the date of termination of the common maritime adventure.

(ii)
These periods may be extended if the parties so agree after the termination of the common maritime adventure.

(b) This rule shall not apply as between the parties to the General Average and their respective insurers”.

The representatives of some countries, particularly in South America (but also some provinces in Canada) pointed out that this time bar would be ineffective because in their law time limits are a matter of public order and cannot be altered by contract.  The German representatives had difficulty with the clause because under their law a right of action to claim G.A. contributions does not arise until the adjustment is published.  Theoretically therefore if the adjustment was published more than six years after the termination of the common maritime adventure the claim would be time barred before it had even accrued.  Despite these objections it was felt that the clause should be inserted while recognising that in some countries it would not be enforceable.  Generally the clause will be enforceable in common law countries and in some of the civil law countries; where it is not, the time limit will be of assistance to those countries which are formulating their maritime codes.  However the most important functions of the provision are to encourage adjusters to produce their adjustments more quickly and to ensure that claims are not left open indefinitely. 

(vii)
Tidying up the text of the York-Antwerp Rules

The York-Antwerp Rules have evolved through a number of editions.  Over many years clauses have been added and deleted and often different terminology has been employed in different rules to describe the same thing.  The CMI International Sub-Committee on G.A. felt that the drafting of the Rules needed clearing up.  Interchangeable terms have been standardised (e.g. “admitted in”, “allowed in” and “admitted as” now all become “allowed as”).

“Bearing up for” in the heading of Rule XI is replaced by “putting into”.  Paragraphs have been numbered or renumbered consistently.  Care has been taken to ensure that no alteration has been made in the sense of the words and certainly none has been intended.

13.
Proposals rejected

A number of proposals were considered but rejected. 

No change has been made to the Rules relating to the recovery of port charges, fuel and stores or the costs of unloading, storing and reloading cargo at a port of refuge.

Interest will continue to be charged (albeit at a variable rate  more reflective of market conditions).  A clause expressly allowing adjusters to allow administrative costs such as communications, bank charges, travel and the cost of collecting G.A. security on the basis of an estimate was rejected as unnecessary and merely reflective of current practice.

14.
Overall effect of the changes to the York-Antwerp Rules

It is hard to estimate exactly how much underwriters will save by the changes made as against the 1994 Rules but it is probably something in the region of 13-17%.  However the actual saving will of course be limited by the number of times the York-Antwerp Rules 2004 are in fact utilised.  It has frequently been suggested that shipowners will simply ignore the existence of the 2004 Rules and continue to incorporate the 1974 or 1994 York-Antwerp Rules into their contracts of carriage.  The York-Antwerp Rules 2004 are a new set of rules and will not therefore be incorporated into contracts of carriage which incorporate the “York-Antwerp Rules 1994 or any amendment thereto”.  So unless hull underwriters are able to put pressure on their assureds perhaps by offering more favourable rates to incorporate the York-Antwerp Rules 2004 into their contracts of carriage there is a danger that they will become an irrelevance.

15.
The Rules may be incorporated into contracts of carriage, insurance policies and adjustments etc., with effect from the 1st January 2005.

16.
If the York-Antwerp Rules 2004 become widely used the amount of money shifted annually in G.A. will undoubtedly fall and there will be fewer G.A.s.  Adjustments should be produced more quickly and the financial management of marine casualties will be streamlined.

17.
There would appear to be few significant changes to policy wordings required to accommodate the introduction of the new York-Antwerp Rules 2004 apart from including them in addition to references to the 1974 and 1994 Rules.  It is not felt likely that shipowners are going to be requiring separate insurance for crew wages excluded by the new Rule XI (b) and all the other changes are already covered under existing policy wordings.  

18.
The principal gainers under the 2004 Rules will be the cargo underwriters.  It is estimated that the effect on hull underwriters will be positive but less pronounced.  The effect on shipowners will be marginal:  

They may in certain circumstances occasionally recover less crew wages at the port of refuge and will recover no commission on their disbursements and possibly a lower rate of interest.  However indirect savings such as for example better hull insurance rates may offset some or all of these amounts.  The claw back of benefits recovered through temporary repairs will largely affect hull underwriters rather than owners and in any event will not be a frequent occurrence.  However hull underwriters benefit from the reduction in recoverable crew wages the reduction in the rate of interest, and the reduction in the re-apportionment of salvage payments under the YAR 2004.

19.
The YAR 2004 is a significant advance towards reducing the sums moved in General Average and the streamlining of financial casualty management.  It took those behind the effort over nine years to develop and bring the new Rules into existence.  It is to be hoped that with effect from next January they will be used.

Places of Refuge

20. 
On 31st December 2000 a transverse crack appeared in the “CASTOR”’s deck .  Other minor cracks also appeared.  The vessel was 16 miles off the North Moroccan coast and laden with 29,500 metric tons of gasoline bound for Nigeria.  The owners applied to the Moroccan and Gibraltarian authorities for permission to enter a place of refuge but were refused by both.  

21.
An LOF was signed with Tsavliris who were able to divert two large tugs to the casualty’s assistance.  Permission was requested to enter Spanish waters to carry out a ship to ship transfer of the cargo: The Spanish authorities sent three inspectors onto the vessel for one hour and arranged for the removal of the crew but refused the request to tranship the cargo.

22.
In the ensuing weeks the casualty was towed around the West Mediterranean with a small salvage team on board trying to prevent sparks being caused by friction from the crack in the deck plating by filling it up with polyurethane material.  One and sometimes two lightening tankers were in attendance in the hope that authorities would permit a ship to ship transfer of the cargo.  Altogether eight states turned the casualty away while the salvors endured the worst conditions that a Mediterranean winter could throw at them (including a force 12 storm), a near collision and many other hazards.  Eventually the gasoline cargo was removed in STS operations on the high seas on 21st to 23rd January (6,500 metric tons) and 6th to 8th February (23,000 metric tons) and delivered to Nigeria while  the vessel was towed to a repair yard in Greece.

23.
A service which should have taken seven days was turned into an epic of the sea lasting six weeks.  Many dangers to the “CASTOR”’s crew, the salvor’s personnel, craft and equipment, the casualty, her cargo and the environment were encountered which could have been avoided if any one of the littoral states concerned had permitted the “CASTOR” to use its sheltered waters for a ship to ship transfer.  Apart from the risk to the lives of the crew and the salvors and the environment, hull and cargo underwriters had to face a substantially higher salvage award under Article 13 Salvage Convention 1989.  

24.
Sadly this was not a “one off”.  Other examples of cases where vessels have been refused access to places of safety during the course of salvage operations include:

-
The “ANDROS PATRIA” (1978)

-
The “AEOLIAN SKY” (1979)

-
The “KHARK 5” (1989)

-
The “PROTOKLETAS” (1992)

-
The “YA MAWLAYA” (1994)

-
The “BISMIHITA LA” (2001)

-
The “PRESTIGE” (2002)

25.
There are many others and the problem is not going away.  The refusal of government authorities to allow vessels in distress into places of safety can give rise to a threat of loss of life to both crews and salvors, greater Article 13 salvage awards and Article 14/SCOPIC liabilities, pollution, loss of the ship and/or cargo (with wreck removal implications), salvors being deterred from attending casualties unless they are absolutely sure of being paid under Article 14/SCOPIC (which is not always the case).

The Rights of Vessels in Distress to enter Places of Refuge

26.
Historically common law vessels in distress had a virtually unrestricted right to enter places of refuge
.  It mattered not whether the distress was self-inflicted2.  This right was, until relatively recently, not controversial.  The draughtsmen of the UN Convention on the Law of the Sea (1982) (“UNCLOS”) did not address the issue of places of refuge directly but there are a number of suggestions in the text which hint at an assumption of the right.  For example, states may not impose conditions which prevent ships exercising an innocent right of passage (Article 24) which presumably includes passage to a port or place of refuge for vessels in distress.  Article 39 (1) ( c) makes it clear that while exercising a right of transit passage ships must “refrain from any activities other than those incidental to the normal mode of continuous and expeditious transit unless rendered necessary by force majeure or by distress”.  This suggests that a vessel in distress may divert to a place of safety in the absence of a properly made order to the contrary.  

27.
Article 11 of the Salvage Convention 1989 provides that a state party shall “Whenever regulating or deciding upon matters relating to salvage operations such as admittance to ports of vessels in distress … take into account the need for co-operation between salvors, other interested parties and public authorities …”. 
28.
The OPRC 19903 envisages the development by states of oil pollution response contingency plans some of which expressly provide for the possibility of admission of ships in distress to places of safety in their waters where there is a threat of pollution.  

29.
The Intervention Convention 1969 gives powers to coastal states to take such measures on the high seas as may be necessary to prevent, mitigate or eliminate grave and imminent dangers to their coast-line or related interests from pollution of the sea by oil following a maritime casualty.  Measures taken under the Intervention Convention must however be proportionate to the actual or threatened damage and if these limits are exceeded the Convention provides that a state should pay compensation to those affected by the arbitrary or excessive exercise of these powers.

30.
Some limitation on the power of states to order vessels away from their waters can be found in the Dumping Conventions.  The London and Oslo Dumping Conventions (both 1972) and the OSPAR Convention (1992) prevent deliberate disposal of “waste” at sea.  “Dumping” includes “any deliberate disposal” at sea of vessels.  They impose no positive duty on the state parties to provide a safe haven for vessels in distress except by indirect implication.  The obligations of parties to the Convention are overseen by the OSPAR Commission made up of representatives of each of the contracting parties.  The Convention provides a mechanism for arbitrating any disputes which arise between the parties but its decisions are not otherwise enforceable.  However so far nobody has tried to test the argument that to refuse a vessel in distress access to a place of refuge in circumstances where there is a strong likelihood that the vessel would sink if towed out to sea is in breach of the Dumping Conventions.  

31.
Under longstanding maritime tradition and the practice of good seamanship, the Master of a ship faced with a serious emergency is expected to seek shelter to avoid disaster.  To some extent the practice is codified in the revised Chapter V “SOLAS”, which requires that the owner, the charterer of the company operating the ship or any other person, shall not prevent or restrict the Master of the ship from taking or executing any decision which, in the Master’s professional judgment, is necessary for safe navigation and protection of the marine environment.

32.
Similarly SOLAS Article IV provides that ships which are not subject to the provisions of the Convention at the time of their departure on any voyage, shall not become subject to the provisions of the Convention on account of any deviation from their intended voyage due to stress of weather or any other cause of force majeure.

33.
The duty to render assistance to vessels and persons in distress at sea is a well-established principle of international maritime law (Article 98 of UNCLOS) and SOLAS regulation V/7 requests Governments to ensure that any necessary arrangements are made for distress communication and co-ordination in their area of responsibility and for the rescue of persons in distress at sea around their coasts.  These arrangements shall include the establishment, operation and maintenance of such search and rescue facilities as are deemed practicable and necessary, having regard to the density of the seagoing traffic and the navigational dangers and shall, so far as possible, provide adequate means of locating and rescuing such persons.

34.
Focusing more on human life and safety rather than on what is to be done with the ship in cases of force majeure or distress, these provisions do not of themselves give a right of entry to a place of refuge, nor do they explicitly refer to the question of a coastal State’s obligation to establish places of refuge.  On the other hand, neither do they preclude such a principle.

35.
The position regarding the admission of vessels in distress to places of refuge is not directly governed by any international public law convention.  This lacuna in public international law has been filled piecemeal in a number of ways.  The right of a coastal state to take action to protect its coast line from marine pollution is well established in international law.4  Relying on this some governments have entered into bilateral agreements with their neighbours concerning casualty response.  An increasing number of countries have developed contingency plans of their own.  Most countries have given their public bodies powers under domestic legislation to turn dangerous vessels away (e.g. the U.K. Dangerous Vessels Act 1985).  

36.
Together these measures derogate from the basic common law principle to such an extent that there is a strong body of academic opinion which holds that the true position is that states have a right of self defence which allows them to turn vessels in distress away if they can demonstrate that the threat to ship and cargo is outweighed by the threat to the interests of the coastal state concerned.  This, for example, is the position taken by the International Association of Ports and Harbours in their submission to the IMO5.  In the Irish case of “The TOLEDO”6  the Irish Minister for the Marine refused a vessel in distress access to an Irish place of safety.  The vessel was towed to England and beached whereafter she became a total loss.  The Court recognised that customary international law gave foreign ships in distress a prima facie right to access to a place of refuge and that this was Irish domestic law too.  However the right was not absolute and was primarily humanitarian rather than economic.  Where safety of life is not a factor the State had a right to refuse a ship refuge “... if there were reasonable grounds for believing that there was a significant risk of substantial harm to the State or its citizens if refuge is given and that such harm was potentially greater than that which would result if the ship and/or her cargo were lost through refusal of refuge”.

37.
One important aspect of this debate is the right that governments claim to seek guarantees from those interested in ships wishing to come into places of refuge as a condition of entry.  This right was upheld in the Dutch case of the “LONG LYN”7.  

Developments after the “ERICA”.

38.
In December 1999 the “ERICA” broke up off the west coast of France resulting in substantial pollution.  On 27th June 2002 the “ERICA 2” Directive (now known as the European Traffic Monitoring Directive) was published by the EU.  Article 20 of the Directive read:

“Member states shall make necessary arrangements to ensure that ports are available on their territory which are capable of accommodating ships in distress.  To this end, having consulted the parties concerned, they shall draw up plans specifying, for each port concerned, features of the area, the installations available, the operational and environmental constraints and the procedures linked to their possible use to accommodate ships in distress …”

The Directive required member states to inform the European Commission of the steps taken to draw up contingency plans specifying places of refuge by February 2004; however following the “PRESTIGE” incident this was brought forward to July 2003.

39.
The public and media interest in the “CASTOR” case caused the IMO to start work on two sets of Guidelines, one for the Master and salvors of the vessel in need of a place of refuge and the second for the coastal states in whose waters the proposed place of safety is to assist them in evaluating the risks associated with the provision of such place or places of safety.  The Guidelines were adopted at the IMO Assembly on the 5th December 2003.  The Guidelines recommend a two step analysis should be carried out by the coastal state when considering an application for a place of refuge from a vessel in distress.  In the first place the Guidelines list a number of factors which should be taken into account when considering the suitability of any proposed place of refuge.  This is normally known as the “event-specific assessment” and amongst other things requires the state to enquire whether the ship is insured and, if it is, the identity of the insurer and the limits of cover available.  The second part of the assessment is described as the “expert analysis”.  The expert analysis seeks to compare the risks involved if the ship remains at sea and the risks that it would pose to the place of refuge and its environment if allowed in.

40.
On the subject of security for entry into places of refuge the Guidelines state:

“As a general rule, if the place of refuge is a port, a security in favour of the port is required to guarantee payment of all expenses incurred in connection with the operation: measures to safeguard the operation, port dues, pilotage, towage, mooring operations and miscellaneous expenses”8.

The IMO Guidelines do not have the force of law and unless the countries concerned have passed enabling legislation and there is some doubt as to the legality of requesting guarantees for entry to a place of refuge in some jurisdictions.

41.
A second IMO resolution A.950(23) Maritime Assistance Services (recommends that all coastal States should establish a maritime assistance service (MAS).  The principal purposes of a MAS would be to receive the various reports, consultations and notifications required in a number of IMO instruments; to monitor a ship’s situation if such a report indicates that an incident may give rise to circumstances in which the ship may be in need of assistance; to serve as the point of contact if the ship’s situation  is not a “distress situation” but nevertheless requires exchanges of information between the ship and the coastal State, and to serve as the point of contact between those involved in a marine salvage operation.

The CMI, Vancouver – Places of Refuge
42.
Against this background the CMI have been working on the legal issues arising out of the problem of places of refuge.   A Working Party  was established under the chairmanship of Stuart Hetherington.  They met in London in November 2003 and prepared discussion papers for the CMI Conference debate.  These papers are available on the CMI’s website, www.comitemaritime.org and cover the following topics:

(a)
The obligation to offer a place of refuge to a ship in distress.  Professor Eric Van Hooydonk analysed the international obligations of states to admit vessels in distress to places of refuge.    Although he strongly advocated that such a duty exists he was compelled to conclude:

“The matter is dominated by legal uncertainty and this increases the risk of disasters occurring with “maritime lepers”.  In view of the widespread public interest in the subject, the author considers that an attempt should be made to arrive at an International Convention that does justice to the concerns of all interested parties and encourages them to take a more positive view of new cases of ships requiring assistance.”

(b)
Penal Liability.

Frank Wiswall produced a brief but hard hitting paper deploring the increasing tendency of states to criminalise the Masters of vessels in distress particularly when pollution is caused.  Such criminalisation could deter the Master of such a ship from seeking refuge with possibly dire consequences.  Moreover he reminds us that Article 97 (i) of UNCLOS expressly forbids the criminal prosecution of individuals in relation to a casualty by any state except:


(i)
The ship’s Flag State; or


(ii)
The State of which the accused person is a national. 

UNCLOS goes on to implicitly exclude the detention of individual persons in casualty or pollution cases by providing in Article 230 that in such cases punishment should be by way of “monetary penalties only”, the sole exception being wilful and serious acts by the Master or crew.

(c)
Reception facilities

Gregory Timagenis produced a paper examining the provision of facilities for vessels in distress.  He emphasised the need for proper facilities to be available throughout the world for vessels which happen to get into trouble but his suggestion that dry docks should be strategically located around the world to deal with casualties met with little support.

(d)
The Position of Coastal States and Casualty Ships in international law.  

Welmoed Van Der Velde reviewed the current confusing position of vessels in distress in international law and concluded that a rule of international law on places of refuge should be introduced which would state:

“States are obliged to offer ships in need of a place of refuge when this is necessary and proportionate to the damage.  A state shall be liable for the damages caused by an unjust refusal to offer a place of refuge.”

She goes on to recommend the problem be dealt with by more Guidelines rather than a firm set of enforceable rules such as might be found in a Convention.

(e)
Designation of Places of Refuge and the mechanism of decision making.

Richard Shaw produced a balanced paper on the question of whether places of refuge should be designated in advance or not.  As we have seen the European Traffic Monitoring Directive Article 20 says they should and that the characteristics of each designated place should be published.  Richard Shaw disagreed on this last point (as does the U.K. Government).

Richard Shaw then went on to consider the most appropriate mechanism for government decision making when confronted with a request for access to a place of refuge by a vessel in distress.  He concluded that the case for a SOSREP style of management is compelling citing in support, the examples of South Africa, the Area Commanders in the U.S.A. and the Prefets Maritimes in France.  

(f)
Domestic law, Guidelines or a Convention?

A number of papers were submitted supporting the idea of an International Convention on Places of Refuge.  Stuart Hetherington, Richard Shaw and Eric Van Hooydonk all gave support for such an instrument.  In the debate the IUMI and ISU delegates also supported a Convention solution.  However it became clear in the debate that the IMO would be unlikely to support such an initiative or allow the Legal Committee to start work on a Convention.

43.
The CMI has now reported to the IMO on the outcome of the debate.  Their report proposes the following solution to the problem of places of refuge: 

“1.
Either preparation of an international Convention which, if thought appropriate, could include provisions covering the following topics:

(a)
the rights and obligations of States when they are in receipt of a request for a place of refuge, 

(b)
the granting of immunity for States from any claims, including recourse actions, when they provide a place of refuge,

(c)
the consequences for States who unjustifiably fail to grant a place of refuge,

(d)
the circumstances in which States can require financial securities from shipowners, their form, limits and terms,

(e)
the liability compensation regime(s) which are to apply when pollution ensues in circumstances when a right of access to a place of refuge is granted or refused,

(f)
the requirement for objectivity and technical expertise to be applied when decisions are made to grant or refuse a place of refuge,

(g)
the requirement for detailed reasons for refusal to be set out,

(h)
the requirements for places of refuge to be designated in advance by the coastal State and whether this should be publicised,

(i)
what, if any, criminal penalties are applicable when places of refuge are requested and granted or refused,

(j)
whether compulsory liability insurance should be carried by all vessels seeking a place of refuge,

(k)
whether direct action against the insurer should be permitted in a place of refuge situation, 

(l)
whether a shipowner requesting a place of refuge should be required to waive any applicable limitation of liability,

(m)
the establishment of a fund (or funds) on either an International or regional basis to meet any excess liabilities not covered by current regimes faced by a State granting a place of refuge.

2.
Or drafting amendments to International Conventions already in existence to cover the matters listed in 1 (a) to (m), such as CLC, Intervention Convention 1973, Salvage Convention 1989, UNCLOS 1982, MARPOL 1973, SOLAS, OPRC 1990, HNS 1996, Bunker 2001.

3.
Or drafting Guidelines dealing with the matters listed in 1 (a) to (m).”

44.
The IMO’s Legal Committee will consider the CMI’s recommendations when they next meet on 25th to 29th October 2004 in London.  There is a remarkable degree of unanimity that something has to be done and that the Guidelines, although a useful start, leave a large number of questions unanswered and are in any event unenforceable.  IUMI was the first to call for an International Convention on places of refuge.  Their proposal is that such a convention would include:

-
An obligation on states to provide places of refuge unless it is probable that the damage likely to be caused by the vessel in distress would be greater than the value of the ship and cargo involved or would be likely to be worsened by a refusal of access to a place of refuge.

-
Some kind of international body (“A Supervisory Body”) should be established to recommend places of safety and appoint SOSREP style casualty co-ordinators in the event of an incident.  The Supervisory Body appointee would be non-political and independent and  be able to call on expertise from others affiliated to the Supervisory Body.

-
The Supervisory Body would have the overall interests of the environment, protection of life and property in mind and would make its recommendations on an international basis.  Ideally they would have powers to override national governments.  

-
Convention states in the area surrounding a vessel in distress would have an obligation to co-operate with each other in the event of a maritime emergency (similar to the obligation contained in OPRC).  However if any state authorities failed to comply with a decision of the Supervisory Body provisions should be introduced to make that state liable in damages to any third party which suffers damage as a consequence unless it could show that on the balance of probabilities the action it took avoided or minimised damage or a risk of damage to the environment, life and property more effectively than the measures recommended by the Supervisory Body.

-
Vessels would be required to have compulsory insurance against damage which might occur while the vessel was in the place of refuge.

-
A policing mechanism would be introduced to ensure that vessels could not call at ports in convention states without having compulsory insurance.

47.
Whether something similar to IUMI’s proposals ever find their way into a convention is a matter for some doubt at present but until a solution is found to the problem of places of refuge vessels will continue to be turned away with consequent losses for hull and cargo underwriters world wide.

This paper was prepared for the International Marine Claims Conference in Portmarnock Hotel on Friday 1st October 2004 

Ben Browne,

Shaw and Croft,

115 Houndsditch,

London EC3A 7BR

Tel: 
020 7645 9000

Fax:
020 7645 9001

E-Mail: Ben.Browne@shawandcroft.com

� D.J. Devine – Ships in Distress – Judicial Contribution from the South Atlantic Published in Marine Policy, Vol.20 no.3 pages 229 to 234 (1996).  Professor Eric Van Hooydonk “Some Remarks on Financial Securities Imposed by Public Authorities on Casualty Ships as a condition for entry into ports” published in Marine Insurance at the Turn of Mellennium Vo1.2 pages 117 to 136 – Antwerp 2000.


2 Merk and Djakimah –v- The Queen (192) St. Helena Court of Appeal, Supreme Court Case No: 12.1991.


3 The International Convention on Oil Pollution Preparedness Response and Co-operation 1990


4 Relevant provisions include: UNCLOS, Articles 194,195,198,199,211,221 and 225: Salvage Convention, Article 9; and Facilitation Convention, Article V(2).


5 Leg 84/7/1 dated 19th March 2002


6 ACT Shipping (PTE) Ltd. –v- The Minister for the Marine, Ireland and the Attorney General [1995] The Irish Reports 406





7  Raad Van State (Netherlands) Afdeling Bestuursrechtspraak 10th April 1995, m.s. “LONG LYN” Schip en Schade, 1995, 394, no.96 – An interesting commentary on this decision can be found in Professor Eric Van Hooydonk’s article (see note 1 supra).





8 8 IMO Guidelines on Places of Refuges for Ships in Need of Assistance. NAV 48/19 paragraph 3.2.3





1
4

