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MARKET PRACTICES – CLAIMS


The Australian Hull & Machinery Insurance market has undergone many changes over the last decade, some unique and some which would be common to other markets represented at this conference.


Worldwide there have been a large number of mergers, acquisitions and failures of general insurers which has had a significant effect on the number of marine insurers actively still participating, let alone adopting the important role of leader, within their respective local forums.


Australia is no different, however because of the relatively small market, the impact has been possibly more dramatic.


Whilst the number of players, or potential players may have fallen, the capacity of the Australian market remains strong and can currently accommodate top values in excess of A$100 million. Regrettably, the number of risks insured by our market has steadily declined in recent times due to the softening of overseas markets, particularly London. Whilst our rates have remained strong, it is nevertheless regrettable to see local fleets, which have traditionally been insured by the Australian market, lost to markets which have apparent short memories of past events and underwriting results.


It is not my intention to comment further on this matter, nor is this the correct forum to do so, however it is raised purely in the context of being a contributing factor in the declining current market participation in H&M co-insurance within Australia.


Collectively, the above comments are made as a prelude to the procedures which will be discussed by this paper and as a possible explanation should the Australian way of doing things appear at odds with the procedures adopted by the other markets represented here. Whilst it is not anticipated that there will be major variances in the accepted roles and duties of a lead, there may exist some differences in the application of same.


Prior to preparing responses to the matters upon which I have been asked to comment, I solicited input from various other noted leads within the Australian market, as well as the opinions of the major placing broker to ensure that the result would be as close to an acceptable composite as possible. Their willingness to assist and co-operate is gratefully acknowledged.

Initial Advice


In the vast majority of cases, first notification of a loss or potential claim to the Lead, is made via the broker. This is usually by phone, followed by either email or fax confirmation. Should for any reason the Insured is unable to contact their broker, then direct contact to the Lead may occur. On rare occasions the Lead could obtain initial advice of a casualty from shipping industry contacts, potential surveyors/salvors etc

Response


The initial reaction of the Lead would be to appoint an appropriate surveyor as soon as possible. This is usually within hours of notification. Should there be joint leads, and if prior agreements are not in place regarding such appointments, then consultation would occur. If the insured requires additional assistance regarding appointment of salvors, repair facilities etc, then these matters are also promptly addressed.

After Hours Contacts


All major placing brokers have the contact details of the claim managers of the relevant insurer(s). These invariably include mobile telephone numbers which should enable 24/7 access to the decision making senior personnel of the insurer. As a back-up to this, the majority of companies have a 24 hour hot-line number via which the broker &/or the insured is able to make contact with the insurer’s representative. 


These contact details are also sometimes passed from the broker to their clients in the event that they are not able to be reached at the time of a casualty.


Prompt notification is therefore generally not a problem, and in the event that it is, then the owners are fully aware of their responsibilities to act as “prudent uninsureds” to mitigate the circumstances of their loss.

Selection/Appointment of Surveyors


This is the responsibility of the Lead and is based on a consideration of various factors.


The primary consideration is the nature of the casualty and the expertise that will be required by the attending surveyor to ensure that the most cost effective, professional and expedient result is obtained.


The appointment would be from the Lead insurer’s approved panel, however the individual expertise possessed by the acknowledged surveyors within Australia is well known, hence the panels of most lead insurers would be very similar.


Response time to attend a casualty is also a consideration, therefore the locale of the intended appointee could also be a crucial consideration in the selection process.


Cost is not a major factor, as there is not a great variance in the hourly rates between the main surveyors with regard to the attendance of large/complex losses. Disbursements in respect of travel and accommodation for lengthy periods could, however, be a consideration. For smaller claims the priorities governing an appointment may vary, however we believe that the professionalism of any person representing your company is at all times paramount, regardless of the circumstance.


The insured/owner is at liberty to appoint their own surveyor, however this would be rare in non contentious claims.

Instructions


The Lead’s obvious and primary concerns when a casualty is first advised, is in respect of causation and potential quantum and so the main instruction to the surveyor is to report on these aspects as soon as possible. They will also be requested to advise on the extent of repairs necessary, and to make recommendations regarding the available facilities, ie slipway/repair yard, at which these can be completed.


Whilst surveyors are generally provided with coverage details of the insured’s policy, it is not their role to comment or give opinion on any aspect of indemnity to any party, other than the Lead, and only then if so requested. All surveys are conducted on a “without prejudice” basis, this being a standing instruction of insurers, unless advised otherwise.

Engagement Terms / Service Ageements 


It is customary practice within the Australian Market for agreements to be in place with all Service Providers. Contained therein would be stipulated minimum standards for timely reporting, acknowledgements regarding adherence to local compliance standards/regulations, confidentiality/privacy convenants, fee structures etc. These agreements are issued by insurers.

Appointment of Legal Advisers


In respect of non-contentious claims, there would appear little necessity for the Insured to make any legal appointments other than to protect their interests in a matter which could be resolved within the relevant policy deductible, thus not involving insurers. Should the matter escalate, then the insured would have to obtain insurer’s approval for the ongoing handling of the case by their appointed lawyer.


Normally the appointment of any legal adviser is done by the Lead insurer.

Selection of Legal Representatives


The criteria is similar to that involved with the selection of surveyors.


Professional expertise in the particular case at hand would be the principal consideration, followed by locale, then cost. Again, amongst the main maritime lawyers, there is not a great deal of difference in their scheduled fees, although economies may be obtained by the use of Associates for simpler issues rather than full time involvement of Senior Partners.


Whilst the selection is made from a panel, the final choice is invariably dependant upon the individual expertise of the partner you wish to have handle your case, rather than the reputation of the firm. It is very much a “horses for courses” selection and appointment process within the Australian market.

Legal Instructions


These will obviously vary considerably depending on the matter under advice, however they will be specific as to their scope/relevance, and will be in writing from the Lead.


Whether the instructions relate to advice on indemnity, defence from or prosecution of a party other than the insured, or any other matter, there will be clear notification given to them that management of the claim is the responsibility of the Lead, and not their legal advisers.

Service Agreements – Legal  


As previously discussed, agreements issued by insurers are generally in place with all service providers, including legal firms. Terms of Engagement are also issued by the solicitors with their clients. A typical example is attached.

Expense Budgets re Experts 


Prior to the appointment of experts, it is general practice to firstly estimate the extent of their involvement. Based on an agreed hourly rate, plus anticipated disbursements, it is usually possible to come to an overall estimate of their fees. Whilst this would be reflected as part of the total claim reserve, it is rare that a fixed maximum budget be imposed due to the fact that the scope of the required work may alter. 

Identity of Loss Adjusters


Should the insured appoint Adjusters, then the identity of same is usually known to Australian insurers fairly quickly, due to the low number of local alternatives available.


A small number of Leads within the Australian market rarely engage the services of external Adjusters, relying instead on the expertise of personnel who have had extended previous employment within adjusting firms, coupled with the services of surveyors/assessors.

Communication with Adjusters


If the appointment has been made by the owner/insured, there is usually little, if any, contact between the Lead and the Adjuster prior to receipt of any request for Payment on Account, or the final adjustment.


Should, however, the appointment be made by the Lead, then there would be a considerable amount of communication prior to the release of any Adjustment or POA offer for the owner’s/insured’s consideration.

Reserving


In respect of policy indemnity, reserves are based on the advices/reports received from the appointed surveyors &/or adjusters regarding their estimates of what the total casualty costs will be.

Fees are estimated on the basis of the anticipated level of service/involvement of the parties concerned.

The experience of the Lead is vital in respect of both of these estimates, and it is a general practice within our local market for the amounts to be conservative and generally prove to be accurate.

Liaison with P&I Club


There would only be a limited number of occasions which would warrant any direct contact by the Lead with the relevant Club.

Should there be matters of common interest, whereby economies could be achieved by joint appointments, agreement on action to be taken etc, then liaison between insurer and club would be in deed prudent. (eg Attempted salvage/CTL/Wreck removal).

The Brokers Role


In our local market, the role of the placing broker in claim situations could vary from almost zero to over indulgence.


Their perceived basic responsibilities start with accepting initial notification from their client, advising the Lead, collection of all relevant documentation pertaining to the insured’s claim submission and onforwarding same to the lead, thence obtaining the owner’s agreement to any proposed settlement. Thereafter, he should be the facilitator in the collection of settlements from the various co-insurers and remitting same to his client as soon as possible. Similarly he should collect from the co-insurers their proportion of any fees paid in full by the Lead and forward same without delay.


In the Australian market, depending upon the identity of the actual broker, the above tasks will either be conducted in a very professional and timely manner, or unfortunately something less. 

Counter Guarantees


In major casualties where Guarantees are required to be issued to salvors etc, these are normally signed by the Lead on behalf of all co-insurers, and subsequent counter guarantees are obtained from the various insurers.  

Payment of Claims


Normally claims settlements are made payable to the insured and are forwarded via the broker. In this way the broker can keep an accounting record of when each co-insurer settles.

Central Accounting System


There is no such facility available in the Australian market.

Market Protocol


There is no specific formal protocol in place in Australia governing the handling of Marine H&M claims.


However, we do have the General Insurance Code of Practice which “establishes standards of practice in respect of the relationship of insurers and their agents and employees and in respect of policy documentation and claims handling procedures”. Sanctions may be imposed upon insurers if they fail to meet the Code’s requirements.
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